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PR E HFA Cit 
LEADING is confeſſed, by the moſt 
learned and experienced in the pro- 
feſſion, to be the beſt guide to the know- 
ledge of the common law, and a great 


honor and ernament to thoſe who are ſkilſul 
in it. | | | 


Had the books already in print on the 
ſubje& been as uſeful as they are numerous, 
the preſent Work had never ſolicited the 
attention of the-profeſſion ; but being, for 
the moſt part in Law . French and Latin, and 
| conſiſting of precedents in debt, inſtead of 
1 afſumpfit, the action now in uſe on con- 
| treats, they are, for the moſt part, become 
obſolete, as in the action of debt on ſimple 
contract, the defendant is entitled to wage 
his law. 

To aſſiſt therefore the fudent, as well as 
the practiſers in town and country, in the 
a!rainment of this very important branch 

a a - of 


vi KASTACI 

of the law, the Author has, in the follow- 

ing ſheets, treated the ſubje& methodi- 

cally, by ſtating the nature of the decla- 

ration, being the firſt part of pleading ; the 

ſeveral perſons able to maintain it, and 

againſt whom it can be maintained; with 

the day, time, and place, in which the act 

- ought to be laid; as alſo the ſeveral degrees 
of perſons, ſo that they be rightly named. 

Secondly, the forms of the declaration by 

and againſt peers, members of parliament, 

; bodies corporate and ſole, executors and 
adminiſtrators, heirs and deviſees, &c. 
with the ſeveral præcipes for original writs, 

in all actions now in uſe. Thirdly, a ſhort 
feetch of the action of account, with the 
declaration, and uſeful notes thereon. 
Fourthly, the origin of the action of af. 
ſumpfit, and its advantage, with the law on 
expreſs and implied contracts; the ſtatute of 
frauds and perjuries, with the ſeveral deci- 
fions to the preſent time; a ſhort account 

of the action for money had and received, 
with the ſeveral caſes, to which is ſub- 
joined the declaration; as alſo a great 
variety of declarations on common aſſumꝑiits 

now in uſe, the caſes determined under 

| each, 
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yFrEF OCH vii 
each, and the evidence neceſſary 'to ſup- 
port the action. Laſtly, a conciſe treatiſe 
on promiſſory notes, with the ſeveral de- 
clarations and deciſions in actions thereon, 
as alſo the evidence neceſſary to ſuppo 
them, N 


This arrangement of the ſeveral matters 
will, the Author conceives, ſave the 
ſtudent much labor and time, which he 
muſt otherwiſe devote to painful reſearches 
in the old books, not only for precedents, 
but autborities in ſupport of them; a con- 
ſideration that cannot fail of having its 
due weight. But it is not to the ſtudent 
alone, that the Author has endeavored to 
make his book uſeful ; the practiſers, both 
in ton and country, will alſo find in it a 
valuable aſſiſtant, To the latter, it will be 
particularly ſo, as, upon conſulting it, 
they will-be furniſhed with the zeceſſary in- 
ftrufion to give to their agents; the want 
of which, not only occaſions prolixity and 
delay, but frequently turns out Vata to 
the cauſe, 


a2 Tha 


viii SE F. 4A GL 
The precedents in this volume are care- 
fully drawn. At the foot of ſome, the 
Author has made obſervations on the 
length of modern declarations; which he 
dots not wiſh to impute fo much to the 


pleader, as to the want of neceſſary in- 
flruftions, 


The great encouragement. the Author 
met with from the profefion in his former 
publications, induced him to undertake 
this; and ſhovJd it meet with approbation, 
the Author means to continue it. ; 


a . That no errors are to be found | in the 
Work, the. Author dares not aflert yer he 
believes they are very few in number, and 
trifling in conſequence. Such however as 
do exiſt, the Author hopes the experience 
of bis friends will diſcover, and their 
candor point out. | 
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The Mode in which Alfred rendered the 
| Execution f Fuſtice. 


FTER Alfred had ſubdued and ſettled or 
Ae the Danes, he found the kingdom 
in the moſt wretched condition, deſolated by the 
ravages of thoſe barbarians, and thrown into diſor- 
ders which were calculated to perpetuate its miſery, 
Though the great armies were broken, the king- 
dom was full of the ſtraggling troops of that na- 
tion, who, being accuſtomed to live by plunder, 
were become incapable of induſtry; and alſo, from 
the natural ferocity of their manners, indulged them- 
ſelves in committing violence even beyond what 
was requiſite to ſupply their neceſſities. The 
Engliſh themſelves, reduced to the moſt extreme in- 
dipgencs by theſe continued depredations, had ſhaken 
off all bonds of government; and thoſe who had 
been plundered to-day betook themſelves next day 
to a like diſorderly life; and from deſpair joined 
the robbers: in pillaging and ruining their fellow 
citizens, Theſe were the evils for which it was 
neceſſary that the vigilance and activity of fred 
ſhould provide a remedy. | 
That 


TY. 
Ly 


2 INTRODUCTION. 


England divided Fhat he might render the execution of juſtice 
dobeisigeg into ſtrict and regular, he divided all England into 
hundreds, and Counties ; theſe counties he ſubdivided into hun- 
into tithings. dreds, and the hundreds into tithings. 
Houſe holders Every houſe holder was anſwerable for the beha- 
18 for | vior of his family and ſlaves, and even his gueſts, 
8 if they lived three days in his houſe. Ten neigh- 
bouring houſe-holders were formed into one cor- 
poration, who, under the name of a fitbinę, decen- 
Tithings an- ary, or fribourg, were anſwerable for each other's 
ſwerable foreach conduct, and over whom one perſon, called a 
_ tithing-man, hcadbourg, or borſhalder, was ap- 
pointed to preſide. Every man was puniſhed as an 
outlaw who did not regiſter himſelf in ſome tithing; 
and no man could change his habitation without a 
warrant or certificate from the bor/holder of the 
| tithing to which he formerly belonged. 
The tithing When any perſon in any tithing or decennary 
anſwerable for was guilty of a crime, the borſholder was ſum- 
— of moned to anſwer for him; and if he was not 
willing to be ſurety for his appearance, and his 
clearing himſelf; the criminal was committed to 
priſon, and there detained till his trial, If he fled - 
either before or after finding ſureties, the borſ- 
holder and decennary became liable to enquiry, 
and were expoſed to the penalties of law. 
Thirty-one days were allowed them for producing 
the criminal; and if that time elapſed without 
being able to find him, the borſholder, with two _ 
other members of the decennary, was obliged to 
appear, and, together with three chief members of 
the neighbouring decennaries (making twelve' in 
all), to ſwear that his decennary was free from all 
privity, both of the crime committed and of the 
eſcipe of the criminal. If the borfhoider could 
not find ſuch a number to anſwer for their inno- 
cence, the decennary was compelled by fine to 
| make ſatisfaction to the king according to the de- 
Every man ob- Bree of the offence. L. St. Ed. 20. By this 
liged to keep a inſtitution every man was obliged by his own in- 
car, + oo tereſt to keep a watchful eye over the conduct P 
bouc. 34 . NIS 
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INTRODUCTAON, 

his neighbours, and was, in a manner, ſurety for 
the behavior of thoſe who were placed under the 
diviſion to which he belonged; whence theſe de- 
cennaries received the names of frank pledges. 
Wilk. p. 202. c. 2. 


He took care to temper theſe rigors by other Plan for the ad- 
j. miniſtration of 


inſtitutions favourable to the freedom of the cit 
zens, and nothing could be more popular and li- 
beral than his plan for the adminiſtration of juſtice. 
The borſholder ſummoned together his whole de- 
cennary to aſſiſt him in deciding any leſſer dif- 
ference which occurred among the members of this 
ſmall community, In affairs of greater moment, 
in appeals from the decennaries, or in controverſies 
ariſing between members of different decennaries, 


J 


the cauſe was brought before the hundred, which Hundred. 


conſiſted of ten decennaries, or a hundred families 
of freemen, and which was regularly aſſembled 
once in four weeks for the deciding of cauſes, 
Leg. Edw. c. 2. Their method of deciſion de- 
ſerves to be noted as the origin of juries; an in- 
ſtitution admirable in itſelf, and the beſt calculated 
for the preſervation of liberty, and the adminiftra- 
tion of 1 that ever was deviſed by the wit of 
man. 


magiſtrate of that diviſion, to adminiſter impartial 
Juſtice, proceeded to the examination of that cauſe 
which was ſubmitted to their juriſdiction. And 
beſide theſe monthly meetings of the hundred, there 
was an annual meeting appointed for a more 
general inſpection of the police of the diftri& ; for 


the enquiry into crimes, the correction of abuſes in Crimes, 


magiſtrates, and the obliging of every perſon to 
ſhew the decennary in which he was regiſtered. 
The people, in imitation of their anceſtors, the 
ancient Germans, aſſembled there in arms; whence 
a hundred was ſometimes called a wapentate, and 
ns court ſerved both for the ſupport of military diſ- 
cipline, and for the adminiſtration of civil juſtice, 
8 pellman in voce wapentate, 

| B 2 The 


| welve freehellers were choſen, who, having The method of 
ſworn, together with the hundredor, or preſiding decifione 
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The next court The next ſuperior court to that of the hundred 
ww OD. was the county court, which met twice a-year after 
ceun court, Michaelmas and Eafter, and conſiſted of the free- 
holders of the county, who poſſeſſed an equal vote 

in the deciſion of cauſes. The 6:i/bop preſided in 

this court, together with the alderman; and the pro- 

per object of the court was, the receiving of appeals 

from the hundreds and decennaries, and the de- 

ciding of ſuch controverſies as aroſe between men 

of different hundreds, Formerly, the alderman 

poſſeſſed both the civil and military authority; but 

Alfred, ſenſible that this conjunction of powers 

rendered the nobility dangerous and independent, 

Sheriff appoint- appointed alſo a ſheriff in each county, who en- 
ed, Intzulf. 370. joyed a co-ordinate authority with the former in 
the judicial function. His office alſo impowered 

him to guard the rights of the crown in the county, 

and to levy the fines impoſed, which, in that age, 

formed no contemptible part of the public revenue. 

Mr. Reeve, in his admirable Treatiſe on the 

Engliſh Law, fays, ** Though the ſheriff, earl, or 

alderman (by all which names he was known) had 

properly the government of the county, a 41/hop 

was always aſſociated with him in judicial matters, 

The biſhop and ſberiſf uſed twice a-year to go a Cir- 

cuit within a month after Za/ter, and a month 

after Michaelmas, and held the great court called 

the tourn in every hundred in the county, This 

was the grand criminal court, in which all offences, 

both ecc/e/ia/fical and civil, were tried. On the 
examination of the former, the biſbop ſat as judge, 

and the ſheriff as coadjutor, to inflict temporal 
puniſhments: in the latter, the ſheriff was judge, 

and the bi/hop bis aſſiſlant, to aid his ſentences, if 

neceſſary, by ecclefiaſtical cenſures,” This union 

of power was very advantageous to them both: 

the preſence of the b;hop added weight and re- 

verence to the ſheriff's proceedings, and the au- 
thority of the ſheriff was equally uſeful to the 

biſhop, by enforcing obedience to his decrees on 

ſuch 'refraRtory offenders as would otherwiſe have 

| deſpiſed 
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deſpiſed the thunder of mere eccleſiaſtical cenſures, 
3 Black, Com. 62. 


The great court for civil buſineſs was the county County court. 


court, held once every four weeks, Here the ſheriff 
preſided ; but the ſuitors of the court, as they were 
called, that is, the freemen or landholders of the 
county, were the judges, and the ſheriff was to 
execute the judgment, aſſiſted, if need were, by 
the þi/bop. „ a-year, at the Eafler tourn (a) 
or circuit, the ſheriff and biſhop were to hold alſo 
a view of frank pledge; that is, to ſee every per- 
ſon above twelve years of age had taken the oaths 
of allegiance, and found nine freemen pledges for 
his peaceable demeanor, | 


Out of the tourn were derived two inferior Cri- The hundred 
minal courts, the hundred and the let, for the ex- 22% leet, whence 


peditious and eaſy diſtribution of juſtice, where a 
hundred or manor lay too remote to be conve- 
niently viſited in the courſe of the faurn. The 
hundred court was held before ſome bailiff;, the 
leet before the lord of the manor's fieward: both 
theſe, though held in the name of a ſubject, were 
the king's courts. Out of the county court was de- 
rived an inferior court of civil juriſdiftion, called 
the court baron, This was held from three weeks 
to three weeks, and was in every reſpect like the 
county court; only the lord, to whom this fran- 
chiſe was granted, or his ſteward, preſided inſtead 
of the ſheriff. 

The king's ſovereign eyre or court removed with 
the king wherever he went, and wherever he went 
the torn in that county ceaſed. On coming into 
the county, all matters depending in the torn were 


brought into the eyre, and when there, the record 


was never afterwards parted with. Gb. C. P. 

In all theſe courts, juſtice was adminiſtred near 
the homes of ſuitors with diſpatch, and without 
much expence. Beſides theſe, there was a ſuperior 


court, known by the name of //ittmagemote, which Wittenagemote, 


(a) Tour or teurn fignifies a circuit or perambulation. s Inſt. 70. 
B 3 had 
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had a concurrent juriſdiction with them. This 
court ſat in the king's palace, and uſed to remove 
with his perſon. 11d. 

There lay an appeal, in default of juſtice, from 
all theſe courts to the king in council; and as the 
people, ſenſible of the equity and gre:t talents of 
Alfred, placed the chief confidence in him, he was 
ſoon overwhelmed with appeals from all parts of 
England. He was indefatigable in the diſpatch of 
all theſe cauſes, AM r. p. 20; but finding that his 
time muſt be entirely ingroſſed by this branch of 
duty, he reſolved to obviate the inconvenience, by 
cortecting the ignorance or corruption of the infe- 
rior magiſtrates, from which it aroſe, bid. 18, 
21. He took care to have his nobility inſtructed 
in letters and the laws: he choſe the earls and 
ſheriffs from among the men moſt celebrated for 


probity and knowledge: he puniſhed moſt ſeverely 


all malverſation in office, Mirror, c. 2. and he 
removed all the earls whom he found unequal to 
the truſt; allowing only ſome of the moſt elderly 
to ſerve by a deputy till their death ſhould make 
room for more wotthy ſucceſſors. 5 gd, 
The better to guide the magiſtrates in the ad- 
miniſtration of juſtice he framed a body of laws 
which, though now loſt, ſerved long as the baſis of 
Engliſh juriſprudence, and is generally deemed the 
origin of what is denominated the men law, 
He appoin-ed regular meetings of the States of 
England twice a year in Lindon; a city which he 
himſelf had repaired and beautified, and which he 
thus rendered the capital of the kingdom. The 
ſimilarity of theſe inſtitutions to the cuſtoms of 
the ancient Germans, to the practice of the other 
northern conquerors, and to the Saxon laus during 
the Heptarchy, prevents us from regarding Alfred 
as the {ole author of this plan of government, and 
leads us rather to think, that, like a wiſe man, he 
contented himſelf with reforming, extending, and 
executing the inſtitutions which he found previ- 
oully eſtabliſhed, But upon the whole, ſuch ſuc- 
; cels 
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ceſs attended his legiſlation, that every thing bore 
ſuddenly a new face in England. Robberies and 
iniquities of all kinds were repieſſed by the puniſh- 
ment or reformation of the criminals z yet, amidſt 
theſe rigours of juſtice, this great prince preſerved 
the moſt ſacred regard to the liberty of his people, 
and it is a memorable ſentiment preſerved in his 
will, that it was ju/! the Engliſh ſhould for ever re- 
main as free as their awn thoughts. Aſer. p. 24. 

It is confeſſed, that our knowledge of the Anglo- 
Saxon hiſtory and antiquities is too imperfect to 
afford us means of determining with certainty all 
the prerogatives of the crown and privileges of the 
people, or of giving an exact delineation of that 
government, It is probable alſo, that the conſti- 
tution might be ſomewhat different in the different 
kingdoms of the Heptarchy, and that it changed 
conſiderably during the courſe of fix centuries, 
which clapſed from the firſt invaſion of the Saxons 
till the Norman congueſl. But moſt of theſe dif- 
ferences and changes, with their cauſes and effects, 
are unknown to us; it only appears, that at all 
times, and in all the kingdoms, there was a national 
council called a Mitienagemote, or aſſembly of the 
wiſe men (for that is the import of the term), 
whoſe conſent was requiſite for enacting laws and 
for ratifying the chief acts of public adminiſtration, 
But who were the conſtituent members of this 
IWittenagemgte has not been determined with cer- 
tainty by antiquaries, It is agreed, that the biſhops 
and abbots were an eſſential part, Spelm. Gloffe 
and it is alſo evident from the tenor of thoſe an- 
. Cient laws, that the Mittenagemote enacted fhatutes 
which regulated the ecclefaftical as well as civil 
government, and that tho'e dangerous principles, 
by which the church is ſevered from the ſtate, were 
hitherto unkgown to the Avglo-Saxmms, It allo 
appears, that the a/dermen, or gevernors of counties, 
who aſter the Daniſb times were often called earls, 
were admitted into this council, and gave their 
conleat to the public ſtatutes, But beſides the prev 

B 4 lates 
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| lates and aldermen, there is alſo mention of the 

wites or wiſe men as a component part of the 
Mittenagemote; but who theſe were is not fo 
clearly aſcertained by the laws or the hiſtory of 
that period, 

The members, by all ancient hiftories, are al- 
moſt always called the principes, ſatraphæ, optimates, 
magnaies, preceres. 

Anglo-Nornan The general plan of the Anglo- Norman govern- 
| government, ment was, that the court of barony was appointed 
to decide ſuch controverſies as aroſe between the 
ſeveral vaſſals or ſubjeAs of the ſame barony ; the 
hundred court and county court, which were ſtill 
continued as during the Saxon times, to judge be- 
tween the ſubjects of the different baronies; and 
the curia regis, or king's court, to give ſentence 
among the barons themſelves. But this plan, 
though ſimple, was attended with ſome circum- 
ſtances which, being derived from a very extenſive 
authority aſſumed by the conqueror, contributed to 
increaſe the royal prerogative, and as long as the 
ſtate was not diſturbed by arms, reduced every 
order of the community to ſome degree of depen- 
dance and ſubordination. 
The king fat in The king himſelf often ſat in his court, which 
perſon in his always attended his perſon. He there heard cauſes 
9 28 and pronounced judgment, Mad. 103; and though 
he was aſſiſted by the advice of other members in 
it, it is not to be imagined that a deciſion could 
eaſily be obtained contrary to his inclination or 
opinion. 
In the abſence In his abſence the chief ju/liciary preſided, who 
of the king the was the fig magiſtrate in the ſtate, and a kind of 
pac 2 "ar viceroy on whom depended all the civil affairs of 
the kingdom, Spelm. Gloſ, The other chief 
officers of the crown, the conſtable, mareſchal, ſene- 
ſchal, chamberlain, treaſurer, and chancellor, were 
members, together with ſuch feudal barons as 
thought proper to attend, and the barons of the ex- 
chequer, who at firſt were alſo feudal barons, ap- 
pointed by the king, Maddox 134. This court, 
14 which 
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times the court of exchequer, judged in all cauſes h fou 
civil and criminal, and comprehended the whole courts, 


buſineſs which is now ſhared out among the four 
courts—the chancery, the king's bench, the common 
pleas, and the exchequer. Ibid. 56. 70. 

Such an accumulation of powers was itſelf a 
great ſource of authority, and rendered the juriſ- 
dition of the court formidable to all the ſubjects; 


but the turn which judicial trials took ſoon after the 


conqueſt ſerved ſtill more to increaſe its authority, 


9 


which was ſometimes called the king's court, ſome - The court now | 


r ſuperior 


and to augment the royal prerogatives. William. Pleadings to be 
among the other violent changes which he attempted in Norman lan- 


and effected, had introduced the Norman law into“. 


England, Maddox Exc. 27. had ordered all the 
pleadings to be in that tongue, and had interwoven 
with the Engliſh juriſprudence all the maxims and 
principles which the Normans, more advanced in 
cultivation and naturally litigious, were accuſtomed to 
obſerve in the diſtribution of juſtice. Law now be- 
came a ſcience, which, at firſt, fell entirely into the 
hands of the Normans, and which, even after it 
was communicated to the Engliſh, required fo 
much ſtudy and application, that the Jaity in thoſe 
Ignorant ages were incapable of attaining it, and 
it was a myſtery almoſt ſolely confined to the 
clergy, and chiefly to the monks. Malmes, lib, 4. 
p-. 123. The great officers of the crown, and the 
feudal barons who were military men, found them- 
ſelves unfit to penetrate into thoſe obſcurities; and 
though they were entitled to a ſeat in the ſupreme 
judicature, the buſineſs of the court was wholly 
managed by the chief juſticiary and the law barons, 
who were men appointed by the king, and entirely 
at his diſpoſal. Dugd, Orign. Jurid. 25. This 
natural courſe of things was forwarded by the mul- 
tiplicity of buſineſs which flowed into that court, 
and which daily augmented by the appeals from all 
the ſubordinate judicatures of the kingdom, 


In the Saxon times no appeal was received in the In the Saxon 

times no appeal 
„ received in the 
juſtice king's courts ; 


king's court, except upon the denial or delay of 
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. juſtice by the inferior courts; and the ſame prac. 
tice was ftill obſerved in moſt of the feudal 
kingdoms of Europe, But the great power of the 


Conqueror eſtabliſhed at firſt in England an autho- 


rity which the monarchs in France were not able ta 
attain till the reign of St. Lewts, who lived near 
but the C-»- two centuries after. He empowered his court to 
82 ee receive appeals both from the courts of barony and 
receive appeals, the county courts, and by that means brought the 
adminiſtration of juftice ultimately into the hands 
of the ſovereign. Mad. 65. Glanv, lib. 12. c. 
H 2. divided 1. 7. 2 Inf}, cap. 20, And leſt the expence or 
ty my 103 trouble of a journey to court ſhould diſcourage 
and ſent juſtices ſuitors, and make them acquieſce in the deciſion 
iinerant through of inferior judicatures, itinerant judges (b) were eſta- 
the land, 1176. pliſhed, who made their circuit throughout the 
kingdom, and tried all cauſes that were brought 
before them. Mad. 83, 84. 100. By this expe- 
dient, the courts of barony were kept in awe ; and 
if they ſtill preſerved ſome influence, it was only 
from the apprehenſions the vaſſals might entertain 
of diſobliging their ſuperior by appealing from hig 
Juriſdiction, But the county courts were much 
diſcredited, and as the freeholders were found igno- 
rant of the intricate principles and forms of the 
new law, the lawyers gradually brought all buſi- 
neſs before the 4ing's judges, and abandoned the an- 
IAG cient fimple and popular judicature. After this 
manner, the formalities of juſtice, which, though 
they appear tedious and cumberſome, are found te- 
quiſite to the ſupport of liberty in all monarchical 
governments, proved at firſt, by a combination of 
cauſes, very advantageous to the royal authority in 

England. | 


Kings of Fog- lt appears, that the ancient kings of England 


{and put them” put themſelyes entirely on the foot of the barbar- 
an ne bat oh ous eaſtern princes, whom no man muſt approach 
barbarous without a preſent, Even juſtice was avoyedly 
princes. 5 

(b) The judges itinerant continued till about 4 Ed. 3. Their 
zuriſdiction extended to pleas of the crown, civil ſuits, and pleas of 
liber ties, and ue Wwarrantos, 
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bought and ſold, the king's court itſelf was open 
to none that brought not preſents to the king, 
The bribes given for delay of juſtice were regiſtered 
in the public regiſters of the royal revenue, and 
remain as monuments of the 2 iniquity 
and tyranny of thoſe times. Vide Mad. Hift. of 
Exch. 295. 3i1- Fines, amerciaments, and ab- 
latas, were a conſiderable part of the royal revenue 
and power, Mad. 272. Amerciaments, or fines 
for crimes and treſpaſſes, were another branch of 
the royal revenue, ibid. ch. 14.; and moſt crimes 
were atoned for by money. 


A great baron, in ancient times, conſidered bim- Great baron, 


ſelf as a kind of ſovereign within his territory, and 
was attended by courtiers and dependants, more 
zealouſly attached to him than the miniſters of 
ſtate and the great officers were commonly to their 
ſovereign, He often maintained in his court the 
parade of royalty, by eſtabliſhing a juſficiary, con- 
able, mareſchal, chamberlain, ſeneſchal, and chan- 
cellor, and aſſigning to each of theſe officers a 
ſeparate province and command. He was uſually 
very aſſiduous in exerciſing his juriſdiction, and 
took ſuch delight in that image of ſovereignty, 
that it was found neceſſary to reſtrain his activity, 
and prohibit him by law from holding courts toq 
frequently, Dug. Orig. 26. It is not to be doubt - 
ed, but the example ſet him by the prince of a 
mercenary and fordid extortion would be faithfully 
copied, and that all his good and bad offices, his 
Juſtice and injuſtice, were equally put to ſale. He 


formerly a kind 


of ſovereign, 


had the power, with the king's conſent, to exact 


talliages even from the free citizens who lived 


within his barony ; and as bis neceſſities made him 


rapacious, his authority was uſyally found to be 
more oppreſſive and tyrannical than that of his 
ſovereign, Mad. 520. He was able alone, in 


times of tranquillity, to obſtruct the execution of 


juſtice within his territories; and, by combini 

with a few mal-contents, barons of high rank and 

power, he could throw the ſtate in convulſion, 
| | | The 


42 


Ecclefiaſtical 
cauſes to be 
tried only in the 
ſpiritual courts, 


Sirnames intro- 
duced by the 
Normans. 


Orig. Jurid. 82. 


The great char- 
ver contained no 
new eſtabliſh- 
ment of new 
courts, 


and no innovation in the political or public law of 


be power of the church was another rampart 
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againſt royal authority ; but this defence was alſo 
the cauſe of many miſchiefs and inconveniences. 
The dignified clergy were not ſo prone to imme- 
diate violence as the barons ; but as they pretended 
to a total independance on the ftate, and could al- 
ways cover themſelves with the appearance of te- 
ligion, they proved, in one reſpe&, an obſtruction 
to the ſettlement of the kingdom, and to the re- 
gular execution of the laws. The policy of the 
Conqueror was, in this particular, liable to ſome 
exception, He augmented the ſuperſtitious vene- 
ration for Rome to which that age was ſo much 
inclined ; and he broke thoſe bands of connexion 
which, in the Saxon times, had preſerved an union 
between the lay and the clerical orders. He pro- 
hibited the biſhops from fitting in the county courts, 
he allowed eccleſiaſtical cauſes to be tried in ſpiri- 
tua] courts only. Will. 230. Spel. Con. 2 v. 14. 
- The Normans introduced the uſe of firnames, 
which tend to preſerve the knowledge of families 
and pedigrees, They aboliſhed none of the old 
abſurd methods of trial by the cro/5 or ordeal; and 
they added a new abſurdity, the trial by ſingle 
combat, L. L. V. c. 68. which became a So, . 
part of juriſprudence, and was conducted with all 
the order, method, devotion, and ſolemnity ima- 
ginable, Spel. Glaſſ. The ideas of chivalry alſo 
ſeem to have been imported by the Normans ; no 
traces of thoſe fantaſtic notions are to be foun 
among the plain and ruſtic Saxons, Vide Dugd. 


The great charter contained no new eſtabliſh- 
ment of new courts, magiſtrates, or ſenates, nor 
abolition of the old. It introduced no new diſ- 
tribution of the powers of the commonwealth, 


the kingdom. It only guarded, and that merely 
by verbal clauſes, againſt ſuch tyrannical practices 
as are incompatible with civilized government, 
and if they become very frequent, are A 

tidle 
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tible with all government. The barbarous licence 
of the kings, and perhaps of the nobles, was 
thenceforth more reſtrained, Men acquired ſome 
more ſecurity for their properties and their liber- 
ties ; and government approached a little nearer to 
that end for which it was originally inſtituted, the 
diſtribution of juſtice, and the equal protection of 
the citizens. Acts of violence and iniquity in the 
crown, which were before only deemed injuries to 
individuals, and were hazardous chiefly in propor- 
tion to the number, power, and dignity of the 


3 | perſons affected by them, were now regarded, in 


ſome degree, as public injuries, and as infring- 
ments of a charter as calculated for general ſecu- 
rity. And thus the eſtabliſhment of the great 
charter, without ſeeming any wiſe to innovate in 


the diſtribution of political power, became a kind 


of epoch in the conſtitution, 


Mr. Reeve ſays, ** The ſupreme court of ordi- Supreme court, _ 
nary judicature, eſtabliſhed by William the Con- the aula regis. * 


queror, was the aula regis, or curia regis; fo called, 


becauſe it was held in the king's palace before him- 


ſelf, or his juſtices, of whom the ſummus juſli- 
ciarius totius Angliae was chief.” There was alſo 
the exchequer, called curia regis ad ſcaccarium, 
which was held likewiſe in the king's palace, either 
before the king, or his grand juſticiary; and, 
though in effect a member of the curia regis, was 


expreſsly diſtinguiſhed from it. In what manner 


the grand juſticiary, who preſided in both theſe 
courts, ordered or diſtributed between them the 
ſeveral pleas inſtituted there, or in what manner 
theſe pleas were conducted, it is difficult at this 


time preciſely. to determine, Mad. Ex. 57. Re- 


ſpecting the nature of this obſolete judicature, 
little more can be hoped, than ſuch conjectures as 
may be founded on the few remaining monuments 


of antiquity, 1 V. 49. 

he curia regis conſiſted of the following per- which cop aeg 
ſons. The 4ing himſelf was properly head, and of the king, &c. 
next to him was the grand ju/ticiary, who, in his 
abſence, 
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abſence, was the ſupreme head of the court. The 


other members of this court were che great officett 


All pleas cog- 
nizable in this 
hj 1 court, 


The courſe of 
applying to the 
curia regis. 


of the king's palace; ſuch as the treaſurer, ebancellur; 
chamberlain, fleward, marſhal, con/table, and the 
barons of the realm. To thele were aſſociated cer- 
tain perſons called ju/litia or juſticiarii, to the 
number of five of fix; on whom, with the grand 
Juſticiary, the burthen of the judicature prineipally 
fell: the barons ſeldom appearing there, as little 
valuing a pfivilege. attended with labour, and the 
diſcuffion of queſtions ill ſuited to their martial 
education. The juſtices were the part of this 
court that was principally confidered, as appeats 
by the return of writs, which was cordm me 
vel juſticiis meis ; unleſs that appellation may be 
ſuppoſed to include every membet thereof in his 
judicial capacity, p. 49. : 

All kinds of pleas, civil and criminal, were cog- 
nizable in this court, Mad. 70; and not only 
pleas, but other legal bufineſs ariſing between 
parties was there tranſacted. Feoffmenty, releaſes, 
conventions, and concords of divers kinds, were 
there made, eſpecially in cafes that required more 
than common ſolemnity. 1bid. 77. Many pleas 
from their great importance were proper ſubjeas 
of enquiry there; others were brought by ſpecial 
permiſſion of the king and his juſtices, bid, 

The courſe of application to the curia regis was 
of this nature: The party ſuing paid, or under- 
took to pay, to the king a fine to have juſticiam ef 
rectum in his court, and thereupon he obtained a 
writ or precept, by means of which he commenced 
his ſuit; and the juſtices were authorized to hear 
and determine his claim. Theſe. writs were made 
out in the name and under the ſeal of the king, 
but with the eſte of the grand juſticiary; for the 
making and ifſuing of which (as well as for other 


' officers) the king uſed to have near his perſon ſome 


great man, who was called his chancellor, an eccle- 
ſiaſtic, and had the keeping of his ſeal : under the 
chancellor were kept clerks for making theſe _ 
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Tt was probably this office of the chancellor that 
rendered him a neceſſary member of the curia regis, 
to which, in fact, id to the juſtices, and not to 
the king, ſuitors made their complaint, and, upon 
paying the uſual fine, were referred to the chan- 
cellor to furniſh them with a writ, p. 50. 


As the old eſtabliſhment of the Saxons for de- No dien in 
time of Saxons 
* Commenced in 
, . . .  Curia rigt, but 
While men could have juſtice admi- ieee was 
adminiſtered 
with partiality 
this court be- 


termining pleas in the county court was continued, 
very few of thoſe cauſes were brought into the 


niftred ſo near their homes, there was no tempta- 
tion to undergo the extraordinary expence and 


trouble of commencing actions before this high came an aſylum 


tribunal ; but the partiality with which juſtice was to the weak, 


adminiſtred in the courts of arbitrary and potent 
lords, often left the king's ſubjects without pro- 
ſpect of redreſs in the inſerior juriſdictions: the 
king and the curia regis became then an aſylum. to 
the weak, It is not remarkable that ſuitors, com- 
ing to a court under ſuch circumſtances, ſheuld 
conſent to purchaſe the means of redreſs by paying 
a fine, Upon ſuch terms was the curia regis open 
to all complainants; and the inſtitution of ſuits 


was eagerly encouraged by the officers of that 
court, The exchequer was a ſort of ſubaltern x,cyaver, 


court, refembling in its model that which was 
more properly called the curia regis. Here like- 
wiſe the grand juſticiary, barons, and great officers 
of the palace pteſided. The perſons who were 
Juſtices in the curia regis ated gn the ſame capacity 
here, this court being little elſe than the curia 
regis fitting in another place, namely, ad ſcocca- 
rium; only it happened, that the juſtices, when 
they fat in the exchequer, were more uſually called 
barons, The adminiftration juſtice in thoſe 
days was ſo commonly attendant on the rank and 
character of a baron, that baro and juſtictarius 
were often uſed ſynonimouſly. Mad. 134. 


Affairs of the revenue were the principal objects Revenue matters 
of conſideration in the court of exchequer. 
ſuperintendance of this was the chief care of the 

| juſticiary 


tried in the ex- 
The ver. 6 en 


Joftices itisera 
appointed; 


_ called juſticiarii 
in itinera, in te- 
ſpeſt of other 
juſtices that 


were refidentes. 


4 I. 184. 


Held ples of all 
cauſes civil or 
criminal. 
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juſticiary and barons, the cognizance of a 
number of matters followed as incident thereto, 
However, it is thought the court of exchequer was 
not ſo confined to the peculiar buſineſs affigned it, 
and its incidents, as not to entertain ſuch ſuits of a 
general nature as were uſually brought in the curia 
regis; and it is probable this uſage of holding 
common pleas at the exchequer continued till the 
time when common pleas were ſeparated from the 
curia regis, Mad. 141. and that both courts ceaſed 
to hold pleas of common ſuits at the ſame time, 
and by the ſame prohibition. Other legal buſineſs, 
like that in the curia regis, was alſo tranſacted in 
the exchequer. Madox, 145. | | 
By the multifarious and increaſing buſineſs of 
theſe two courts, the grand juſticiary, and his 
aſſeſſors on the bench, found themſelves fully oc- 
cupied; and as the application to theſe courts be- 
came more frequent, it was judged neceſſary, both 
in aid of themſelves, and in relief of ſuitors, to 
ere ſome other tribunal of the ſame nature. 


Accordingly juſtices were appointed to go itinera 


or circuits through the kingdom, and determine 
pleas in the ſeveral counties. To theſe new tri- 
bunals was given a very e 
tion. As they were a ſort of emanation from the 
euria regis and exchequer (except with the reſerva- 
tion of appeal thereto), they were endowed with 


all the authorities and powers of thoſe courts. 


Theſe juſtices (e) itinerant or errant in their 


ſeveral itinera or tyres, held plea of all cauſes, 
whether civil or criminal, and in moſt reſpects diſ- 
charged the office of both the ſuperior courts, 
The ſame perſons who were juſtices in the king's 
court being (amongſt others) juſtices itinerant, they 


(e) In the black book in the exchequer, they are called jufi- 
ciarii deambulantes & perluſlrantet. Ib. Eire, Jer. fignifieth the 
court of the juſtices in eire, and thereupon they were called juffio 
ciari itinerantes, in ref; ect that the juſtices refiding at Weftminfler 
were called juſliciarii r:/identes, and were much like at this day the 
juſtices of afſize, Co. Lit, 293+ 4. | 


INTRODUCTION, 


2Aed under the king's writ in the nature of à cem- 
miſſion ; and they went generally from ſeven years 
to ſeven years, though their circuits ſometimes re- 
turned at ſhorter intervals. * 
They were direded and empowered to do in 
their itinera all things of right and juſtice which 
belonged to the king and his crown, whether 
commenced by the 4ing's writ or that of his vice- 
gerent, where the property in queſtion was not 
more than half a knight's fee, unleſs the matter 
was of ſuch importance that it could not be deter-" 
mined but before the king; or the juſtices them- 
ſelves, on account of any difficulty therein, choſe 
to refer it to the king, or in his abſence to thoſe 
who were aQtirg for him. So great was the au- 
thority of the juſtices in ee. that if they came 
into the county where the juſtices of the court of 
common pltas fat, the juriſdiction of that court dur- 
ing the eire ceaſed, but they yielded to the king's 


bench. 4 [n/t. 185. 
In executing the king's commiſſion the plan was Oyer and ter- 
further improved; for that juſtice might not always miger. 


be delayed in criminal caſes till the juſtices ;tinerant 
came into the county, commiſſions occaſionally 
iſſued, empowering the juſtices therein named to 
make a delivery of the gaol ſpecified in the com- 
miſſion. But when theſe commiſſions were firſt 
brought into uſe does not appear. Vide 4 Infl. 
162. 


It was ſometime after the appointment of juſtices common bench 
itinerant that a court made its appearance, under court. 


the name of bancum or bench, as diſtinguiſned from 
the curia rigiss This court, like that of - the 
juſtices in eire, was probably erected in aid of 
the curia regis ; and it is obſervable, that the curia 
regis ceaſed to entertain common pleas in its ordi- 
nary courſe much about the ſame time, when the 


| bancum or bench is ſuppoſed to have been erected, 


It had been evidently the uſage to hold pleas be- 
fore the charter of king Fohn, as juſticiarii noftri de 
lanco ate therein mentioned; ſo that the clauſe de- 
claring 


— 


$tile of the 


fuperior court 
began to alter, 
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claring communia placita non ſeguantur curiam noſtram 
ſed teneantur in certo loco, can no otherwiſe be un- 
derſtood than as contributing to ſettle and confirm 
what had been begun before. Mad. Exc. 539. 
In truth, it appears from records in the reign of 
Richard I. Ibid. 540. 

After the erection of the bank, the ſtile of the 
ſuperior court began to alter, and the proceedings 
there were frequently ſaid to be coram rege, or coram 
damino rege; and in ſubſequent times, the court 
was ſtiled curia regis, coram ipſo rege, or coram 
nebis, or coram domino rege ubicunque fuerit, &c. 
as at this day. id. 543. However, it was ill 
called aula 2 curia regis, curia naſtra, curia 
magna. Ibid. 

As the exchequer was a member of the curia 
regis, and a place for determining the ſame ſort of 
common pleas as were uſually brought in the curia 
regis, the ſeparation of ſuch pleas from that court 
did conſiderably affect the exchequer. The clauſe 


in king John's: charter equally concerned both 


courts ; curiam no/iram meant the exchequer as 
well as the court properly ſo called. Reeve 58. 
Thus having ſeen this grand inſtitution of the 


Normans dilating its influence over the whole king- 


dom, encroaching on the ancient local tribunals of 
the people, by drawing into its ſphere all deſcrip- 
tions of cauſes and queſtions, till having exerted, 


as it were, its laſt effort in ſending forth the new- 
eſtabliſhments of juſtices itinerant, and juſtices of 


the. bench, it diſappeared by degrees from the ob- 
ſervation of men, and almoſt from the records of 
antiquity, having depoſited in its retirement the 
three courts of common law now ſeen in Meſtminſier 
Hall, the king's bench, the common pleas, and the 
modern court of excheguer, The court of chan» 


cery probably acquired a ſeparate exiſtence much 


about the ſame time. Mad. 131, 132. If this 


' is admitted, it will go a great way towards juſtify- 


ing one part of the maxim of the common law- 
pers, that the eur courts of Weſtminſter Hall are 
8 all 
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all of equal antiquity; though it refutes the other 
part of it, that they have been the ſame as they 
now are from time immemorial. 76:4. 

The chancery was the efficina juſliciæ, the ma- 
nufaQory, if it may be ſo called of juſtice, where 


original writs were framed and ſealed, and whither — by the 
ſuitors were obliged to reſort to purchaſe them, in chancellor, 


order to commence actions, and ſo obtain legal 
redreſs, For this purpoſe the Chancery was open 
all the year, writs iſſued'from thence at all times, 
and the fountain of juſtice was always acceſſible to 
the king's ſubject, The manner in which the buſi- 
neſs was there conducted ſeems to have been this: 


the party complaining to the juſtices of the king's 


court for relief, uſed to be referred to the chancellor 
(in perſon, perhaps originally), and related to him 
the nature of his injury, and prayed ſome method of 
redreſs, Upon this the chancellor framed a writ, 
applicable to the complainant's caſe, and conceived 
ſo, as to obtain him the ſpecific redreſs he wanted. 


When this had been long the practice, ſuch a va- 


riety of forms had been deviſed, that there ſeldom 
aroſe a' caſe in which it was required to exerciſe 
much judgment; the old forms were adhered to, and 
became precedents of eſtabliſhed authority in the 
chancellor's office. After this, the making of 


, Writs grew to be a matter cf courſe, and the 


buſineſs there increaſing, it was at length confided 
to the chancellor's clerks, called clerici cancellariæ, 


and fince curſitores cancellari. A ſtrict obſervance Curſitors, 


cf the old forms had rendered them fo ſacred, that 
at length any alteration of them was eſteemed an 
alteration of the law, and therefore could not be 
done but by the great council. It became not un- 
uſual in thoſe times for a plaintiff, where no writ 
could be found in chancery that ſuited his caſe, 
to apply to parliament for a new one. 


The ſeparation of ecclefiaſtica! cauſes from civil Separation 


was not the leaſt remarkable part of the revolu- 
tion our Jaws underwent at the conqueſt, The 
joint juriſdiction exerciſed in the Saxon times by 
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the biſhop and ſheriff was diſſolved by an ordi- 
nance of William, as before obſerved, and the 
biſhop was thenceforth to hold his court ſeparate 


| from that of the ſheriff, Wilt. Leg. Sax. 292. 


Trial by duel, 


Jurors. 


Norman law 
mixed with the 
Saxon. 


In Faves times 
how ſuits were 
eommenced, 


Of writs 


directed to the 
Meriſr. 


Seld. Tithes. 413. | 

It had been a very ancient cuſtom among the 
Normans, both in their own country and in France, 
to try titles by land and other queſtions, by duel. 

We find, in the reign of Henry II. many queſ- 
tions of fact relating to property were tried by 
twelve /iberos et legales homines jurates, ſworn to 
ſpeak the truth, who were ſummoned by the ſheriff 
for that purpoſe, and it was not till his reign this trial 
became general, Glanv. lib, 13. c. 1. bib. 2. 
c. 7, 19. 

During the time which had elapſed ſince the 
conqueſt, the Norman law had ſufficient opportu- 
nity. to mix with all parts of our Saxon cuſtoms, 
This change was not particularly confined to 
the article of tenures, duel, juries, and convey- 
ances. The manner in which juſtice was admi- 
niſtred makes a diſtinguiſhed part of the new juriſ- 
prudence, In the Saxon times, all ſuits were 
commenced by the ſimple act of the plaintiff lodg- 
ing his complaint with the officer of the court 


where the cauſe was to be heard; and this ſtil] - 


continued in the county and other inferior courts 
of the old conſtitution, But when it had become 
uſual to remove ſuits out of theſe inferior courts, 
or of beginning them mexe frequently in the king's 
courts, it became neceflary to agree upon forme 
ſettled forms of pricepis, applicable to the purpoſe 
of compeiling defendants to anſwer the charge 
alledged by plaintiffs. Such a precept was called 
breve, probably becauſe-it contained briefly an in- 
timation of the cauſe of complaint. It was di- 
rected to the ſheriff of the county where the de- 
fendant lived, commanding that he ſhould ſummon 
the party to appear in ſome. particular court of the 
king, there to anſwer the plaintift 's demand, or to 
do ſome other thing tending to ſatisfy the ends of 


juſtice, 
The 
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The neceflity of ſuch brevia was very obvious; The neceflity for 


for tho' while moſt ſuits were tranſacted in the iu. 


county court, it was ſufficient to enter à plaint 
with the officer of the court, and the proceſs iſſu- 
ing thereupon being to be executed by the ſheriff, 
who was preſent, or ſuppoſcd to be preſent 'as 
judge, was not likely to be extremely illegal or ir- 
regular, even when warranted perhaps by nothing 
more authentic than by verbal directions; yet 
when ſuits were commenced in the king's court at 
a great diſtance from the habitation of the parties, 
and proceis was to iſſue to him merely as an offi- 
cer, who knew nothing more of the matter than 
what the precept explained, it was neceſſary that 


ſomething more particular ſhould be exhibited to 


him, and therefore that the precept ſhould be 


written. Hence perhaps it is, that the breve was 


alſo called a writ. 


Theſe writs were, of different kinds, and re- DiftinQion of 


ceived d ferent appellations, according to the object wits. 


or occelion of them. The diſtinction between writs 
furniſhed a ſource of curious learning, which led 
to many of the refinements af.erwards introduced 
into the law. 


The cultivation of this kind of learning was Of records. 


encouraged by a regulation of the new Jaw, which 
was defigned for the more uſeful purpoſe of pre- 
ſerving the judgments and opinions of judges for 
the inttruction of ſucceeding ages: this was the 
practice of entering proceedings of courts upon a 
roll of parchment, which was then called a record. 
This was entirely Norman, nor did it obtain to 
any great extent till long after the conqueſt, 


Ir is conjeRured, that the making inrollment of Courts of record, 


judicial matters in the cur:@ regis was poſterior in 
point of time to the ſame praclice in matters of 're- 


lity in that important department. This innova- 
tion gave riſe to the diſtinction between courts of re- 
curd, and courts not of record. 
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De. record bow A record begun with the entry of the original 


writ; rebearſed the ſtatement of the demand, the 
anſwer or plea, the judgment of the court, and 
execution awarded. TI hus a record contained a 
ſhort hiſtory of an action through all its, ſtages. 
When this attention was obſerved in completing 2 
record, it became a very authentic guide in fimilar 
caſes, Records were in high eflimation, and as 
they continued, the memorials of judicial opinions 
tended to fix the rules and doctrines of our law 
upon the firm baſis of precedent and authority, 

Such were the more conſpicuous parts of the 
juridical, ſyſtem introduced by the Normans, and 
ſuch were the changes they underwent during the 
period that el-pſed before the end of the reign of 
king Jobn. 

n Henry the Third's time, the judicial records 
were grown to a much greater degree of perfec- 
tion, and the pleadings more orderly; but the 
great troubles, and the civil wars that happened in 
his time, gave a great interruprion to the legal 
proceedings of courts, H. H. C. L. 156, 

Braflon's traftate yields us a great evidence of 
the growth of the laws between the time of H. 2, 
ant H. 3. This book ſeems to borrow its me- 
thod from the civil law, but the greateſt part of 
the ſubſtance is either of the courſe of proceedings 
in the law known to the author, or of reſolutions 
and deciſions in the courts of #ing's bench and. 
commen bench, and before juſitcrs itinerant; * for 
now the inferior courts (ſays Hale) began to be of 
little uſe or eſteem.” id. In this reign a captas 
was allowed to arreſt the perſon in actions of ac- 
count. 52 H. 3. c. 23. 

We come now to the time of Ed. 1. who is 
well ſtiled our Engli/h Juſiinian; for e iu his time 
(ſays Sir /dathew Hale) tbe Bw quaſi per ſaltum 
obtained a. very great perfedion.“ H. H. C. L. 
157. The pleadings (d) are ſhort indeed, but ex. 


(3) L. Coke lays, „plain end fimple, but nothing curious, ever hav- 


Ing chief. reſpect to maticr and not to frm of w:rds,” 1 Toft, 304. a. 


cellently 
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cellently good and perſpicuous; and, as touching 


the common adminiſtration of juſtice between party 
and party, and accommodating of the rules and of 
the methods and orders of proceeding, he did the 
moſt, or at leaſt of any king fince William the 
Fir/t, and left the ſame as a fixed and ſtable rule 
and order of proceeding very little differing from 
that which we now hold and pratiiſe, eſpecially as to 
the ſubſtance and contexture thereof, He perfectly 


ſettled the great charter, and charta de foreſſæ, not He ſettled the 
only by à practice conſonant to them in the diſtri- treat charter. 


bution of law and right, but alſo by that ſolemn 
act paſſed 25 Ed. 1. and ſtiled confirmationes char- 
tarum. He eſtabliſhed and diſtributed the ſeveral 
Juriſdictions of courts within their proper bounds, 
and ſubdivided the ſame. He checked the en- 
croachments and inſolencies of the pope and the 
clergy by the ſtatute of Carliſle. 


by the ſtatute of circumſpecti agatis & articuli cleri; 
for though this latter ſtatute was not publiſhed till 
Ed. 2. yet was compiled the beginning of Ed. 1. 
—q. Ed. 2. flat. 2, He eſtabliſhed the limits 
of the court of commen pleas, perfectly performing 
the direction of the magna charta, quad communis 
placila nin ſequantur curia naſlra, in relation to 
B. R. and in expreſs terms extending it to the 
court of exchequer by the ſtat. of articuli ſuper 


eclared the. 
limits and bounds of the eccleliaſtical juriſdiction - 


chartas, cap. 4. He eſtabliſhed the extent and ju- 28 Ed. 3. flat. 3. 
riſdiction between the ſteward and the marſhal, 


c. 3. And he alſo ſettled the bounds of inferior Settled * 
courts, not only of counties, hundreds, and courts ET 
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baron, which he kept within their proper and nar- 
row bounds, and ſo gradually the common juſtice 
of the kingdom came to be adminiftred by men 
knowing in the laws, and converſant in the great 


courts of king's bench and common pleas, and 


before juſtices itinerant; and alſo, by that excel- 
leat ſtatute Weſim. 1. c. 35. he kept the courts of 
great men within their limits under ſeveral penal- 
ties, wherein ordinarily very great encroachments 


C 4 and 


— — —— x ů —-— — 


— — — 


24 INTRODUCTION. 


and oppreſſions were exerciſed. He did not only 
explain, but exceliently enforced magna charta by 
the {{atute de tallagio non concedends, 34 Ed. 1. He 
provided againſt the interruption of the common 
juſtice of the kingdom, by mandates under the 
gre-ot fea] or privy ſeal, by the ſtat. of artic. Ä 45 
chartas, c. 6. which, notwithſtanding magna charta, 
had formerly been frequently in uſe: ſettled the 
Fines, forms of fines, confining them to the commen pleas 
and to juſtices itinerant, which he did by (tat. de 
modo leuandi fines, 8 Ed. 1. flat. 4. The method 
of tenures by the ſtat. guia emitores, 18 Ed. 1. 
flat. 4. A ſprecier way for recovery of debts, not 
only for merchants and tradeſmen, but alſo for 
other perſons by granting an execution for a moiety 
Flegit, of the lands by egit. Vide flatutes Afton Burnell, 
& de mercatoribus, 11 Ed. 1. Made effectual pro- 
Advowſons, viſion for recovery of advowſons, and preſentations 
to churches, by ſtat, V. 2. c. 1. Made that great 


- Alteration of alteration in eſtates from what they were formerly, 


eſtates by mak- by ſjat, V. 2. c. I. whereby eſtates of fee ſimple, 
ing eſtates rail. ditional at common law, were turned into 
eſtates tail, not removable from the iſſue by the 

ordinary method of alienstion; and upon this 

ſtatute, and for the qua'ifications thereof, are ſu- 
perſtructures built of 4 H. 7. c. 32. 32 U. 8, 

and 33 H. 8. Introduced quite a new method, 

both in the laws of Wales and in the method cf 

their diſpealation, by the fat. of Rutland. lat. 12 

Ed. 1. — 

Writs cf "if It was wilely foreſeen by this king, that when 
Prius conſtituted. he deſigned no further j Alices in eyre to diſpaich 
buſineſs in their proper counties, that the jury 

might be brought up to the courts above, which 

would occaſion great expence and great conflux of 

people to the courts, he conſtituted the writs of 

nift prius, that the matters of law might be tried 

in his own court, and the facts in the country z 

and thereon there was a perfect uniformity in the * 

law, for the fame ju/tices itinerantes in vacation 

time, who ttied the tact in term time, ſeitled the 

law; 
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law; and henceforward, when they found this 
anſwered the expeRation, the juſtices in eyre were 
totally diſuſed. Grlb. C. P. 71. Sir Matthew 
Hale ſays, partly by the learning and experience 
of his judges, and partly by his own wiſe interpo- 
ſition, he ſilently, and without noiſe, abrogated 
many ill and inconvenient uſages, both in his 
courts of juſtice and in the country. He rectiſied 
and ſet in order the method of collecting his re- 
venue in the exchequer, and removed obfolete and 
illeviable parts thereof out of charge ; and, by the 
ſtatute V. 1, 2. Glouce/ter, and Wejtm. 3, and of ar- 
ticuli ſuper charta, he did remove almoſt all that 
was either grievous or impractical out of the Jaw, 


25 


and the courie of its adminiſtration, and ſubſti- Subſſituted te- 


tuted ſuch apt, ſhort, pithy, and eff-ctual remedies meclet. 
and proviſions, as, by the length of time, and expe- 


rience of their convenience, have ſtood ever fince 
without any alteration, and are now, as it were, 
incorporated into, and become part of the common 


Jaw itſeif, Upon the whole matter it appears, that 


the very ſchemes, mould, and model of the com- 
mon Jaw, eſpecially in relation to the adminiſtra- 
tion of common juſtice between party and party, 
2$ it was highly rectified, and ſet in a much better 
light and order by this king than his predeceſſors 
left it to him, ſo, in a very great meaſure, it has 
continued the ſame in all ſucceeding ages to this 
day; ſo that the mark or epocha we are to take for 
the true ſtating of the law of England, what it is, 
is to be conſidered, ſtated, and eſtimated from what 
it was when this king left it. Before his time, it 
was, in a great meaſure, rude and unpoliſhed, in 


compariſon of what it was after his reduction 


thereof; and, on the other fide, as it was thus 
poliſhed and ordered by him, ſo has it ſtood 
hitherto without any great or conſiderable altera- 
tion, ahating ſome few additions and alterations 
which ſucceeding times have made, which, for the 
moſt part, are in the ſubject matter of the _ 
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themſelves, and not ſo much in the rules, methods, 
or ways of its adminiſtration. 
Other improve- Other improvements made in the adminiftration 


ments ol juſtice, were the introduction of bills of excep- 
called Stat, tion, 13 Ed 1. c. 31. and the proceeding by re- 
Welt. 2. viving judgments of above a year ſtanding, c. 45. 
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Alſo the ftatute of Glouceſter, 6 Ed. 1. c. 1. 

whereby the demandant may recover againſt the 

tenant the colts of his writ, togeth:r with his 

damages. A capias was allowed to arreſt the per- 

ſon in actions of debt and detinue, 13 Ed. 1. 

c. 11. 25 Ed. 3. c. 17. and in all actions on the 

caſe, 19 H. 7. c. 9; and the 13 Ed. 1. c. 41. 
gives to all perſons a liberty of appearing and ap- 

| pointing an attorney. 2 ſnſt. 449. 

Edward took Edward was extremely careful to provide his 
care to 2 coures with perſons properly qualified to practiſe 
—. belong there. In the twentieth year of his reign, he ſpe- 
to praftiſe, cially directed John de Mettingham, then cliief 
hence attornies juſtice of the bench, and the reſt of his fellows, 
— juſtices of that court, to provide and appoint, aC- 
cording to their diſcretion, from every county, 

attornatos et apfrenticios qui curiam ſeguan ur, fe 

de negotiis in eddem cur d mtromittant et alii non. It 

appeared to the king and council, that ſeven ſcore 

would be ſufficient; but the juſtices, if they ſaw 

fit, were authorized to exceed that number. Ky. 

Plac. Parl. 104. | 

Different orders The different orders of praftiſers are thus ſtated 
of praftiſes by Fleta: Servientes narratires, attornati, et ap- 
fiated by Flea, prenlicii, lib, 2. c. 37. The apprentices, it ſhould 
-ſeem, were. ſtudents, who, it is ſaid, were firſt 

ermitted by Ed. 1. to practiſe in the king's 

33 in order to qualify themſelves in a courſe 

of years to become /ervientes or ſerjeants, Whe- 

ther ſervientes and narratires (or, as they were 
called in French, cauntors) were two diſtin orders, 

or narrater was only an additional deſcription of a 

ſerjcant, may be doubted. It has commonly been 

taken in the latter ſenſe in ſtat. Jjtm, 1. c. 29. 

where the ſame words come together, /i ſerjeant 

| | counters 


INTRODUCTION. 27 


, - countors ore autre; and that ſtatute ordains impri- 
ſonment for a year and a day on a perſon of that 

n deſcription who was guilty of any colluſion in 

ö practice. As neither attornies nor apprentices are 

— mentioned in that ſtatute, we may ſuppoſe ſuch 

A perſons were not then entruſted with the conduct 

. of buſineſs in court; if fo, it is probable they had 

Ee not that authority till the above ordinance, though 

is it may be obſerved, that Feta ſpeaks of them as 

r equally ſubject to this puniſhment with ſerjeant 

O £ountars. | - 

e In Edword the Third's time the law was im- EA. the 34's 

I. proved to ihe greateſt height (e) ; the judges and fine law im- 

— pleaders were very learned, and more poliſhed —— 
than thoſe in the time of Ed. 1. yet they have men. 

is neither uncertainty, prolixity, nor obſcurity; and 

ſe from the time of Edw. 1. to the period in which 

"WP Sir Matthew Hale wrote, the learning of the com- 

ef mon Jaw conſiſted principally of affizes and real 

8, actions, and rarely was any title determined in any 

C- perſonal actions; unleſs in caſcs of titles to rents, 

7. or ſervices by replevin, But the times of Hen. 6. 

fe as alſo Ed. 4. Ed S. and Hen. 7. were times that 

It abounded with learned and excellent men. Real 

T: act ions and aſſixes were not ſo frequent as formerly; 

* but many titles of lands were determined in per- Mixed aQions. 

7A ſonal actions, and the reaſons hereof ſeem to be, 
becauſe the learning of them began by little and 

ed little to be leſs known or underſtood, 2. The 

p- ancient ſtrictneſs of preſerving poſſeſſions to poſ- 

9 ſeſſors till eviction by action began not to be ſo 

{t much in uſe, unleſs in caſes of deſcents and diſ- 

7's continuances; 3. becauſe the ſtat. 8 Hen. 6. had 

ſe helped men to an action to recover their poſſeſſions 

e- by a writ of forcible entry, even while the method 

re of recovery of poſſeſſions by ejectment was not 

'S, known or uſed, 

A 

en (e) Pleadings grew to perfection, both without lameneſs and 
curiofity; for then the juages, and profeſſors were excellently 

9 · learned men, and the knowledge of the law flouriſhed: the fer- 

nt Jeants drew thetr own pleadings, 1 Inf, 304. 4. 
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After H. 8. 
pleadings were 
much longer 


time. Vide 
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After Hen. 8. Lord Hale ſays, ** Pleadings were 
much longer than in E“. 3. and the pleaders and 


in 4 ſo that art or dexterity of any (f), which 


3 Inf, 304. 5. in its uſe, nature, and d\ji;n was only to render the 


Stat. of jeofai), 


Pleadings to be 
in Eg'p. 


fea plain and intelligille, and to bring the matter to 
judgment with à convenient certainty, be gan to dege- 


nerate fiom its primitive ſimplicity, and the true 


uſe and end thereof, and to become a piece of 
nicety and curioſity; which how theſe later times 
have improved, the very /ength5 of the pleadings, 
the many and unneceſſary repetitions and miſcar— 
riages of cauſes upon ſmall and trivial niceties in 
pleading, have too much u itneſſed. H. H. C. L. 
172. 1 am convinced that pleadings need not be 
half the length they are now drawn; but that may 
be owing to the want of proper intruQivns given 
to the pleaders. 

The old phaders were, in every point of the 
proceſs and proceeding in an action, very ſcrupu— 
lous, fo as to cavil at miftakes in ſyllables and let- 
ters. As many of theſe miſtakes were owing to 
the negligence of clerks, it was thought prudent 
to remove ſome of thoſe frivolous objections ; and 
therefore, by ftat. 14 Ed. 3. it. 1. c. 6. it was 
enacted, ** That by the miſpriſion of a clerk in any 
place whatſozver, by miſtaking in writing one ſyllable 
or one letter tos much or too little, no proceſs ſhould be 
annulled or diſcontinued, tut amenaed in due form as 
ſoon as perceived. 

Some further regulation on this ſubject was 
made by ſtat. 36 Ed. 3 ft. 1. c. 15. which re- 
cites, becauſe it has been often ſhewed to the king 
by the prelates, dukes, earls, barons, and ell the 
commonalty, of the great mifchiefs which have 
happened to divers of the realm, becauſe the Jaws, 
cuſtoms, and ſtatutes of this realm be not com- 
monly holden and Rept in the ſame realm, for that 


(f) Lord Coke fays, in the time of H. 6. the judges gave a 


quicker ear to exceptions than in the time of Ed. 4. 
they 


than in Ed. 3's the Judges too became ſomewhat too curious thete- 
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re they be pleaded, 'ſhewed, and adjudged in the 
id French tongue, which is much unknown in the ſaid 
ad realm, ſo that the people, which do implead or be 
h impleaded in the king's courts, and in the courts 
0 of others, have no knowledge nor underſtanding 
40 of that which is ſaid for them or againſt them, by 
fo their /erjeants and other pleaders, and that reaſon- 
1e ably the ſaid laws and cuſtoms will be rather per- 
of ceived and known, and better underſtood in the 
es tongue uſed in the ſaid realm, and by ſo much every 
s man of the ſaid realm may the better govern him- 
2 ſelf without offending of the law, and the better 
in keep ſaſe and defend his heritage and poſſeſſions; 
2 and for that in divers countries, where the king 
de and nobles, and others of the ſaid realm, have been, 
7 good governance and full right is done to every 
en perſon, becauſe that their laws and cuſtoms be 
learned and uſed in the tongue of the country. 
ne The king, deſiring the good governance and tran- 
1- quillity of his people, and to put out and eſchew 
t- the harms and miſchiefs which do or may happen 
to in this behalf, by the occaſions aforeſaid, hath or- | 
vs dained and eſtabliſhed by the aſſent aforeſaid, 
1d That all pleas, which fhall be pleaded in any courts Pleadings to ble 
as whatſoever, before any of bis juſtices whatſoever, or in Zig 
ay in his oth.r fluces, or before any of his other miniſters 
_ whatſoever, or in the courts and places of any other 
be lords whatſoever within the realm, ſhall be pleaded, 
as ſhrwed, defended, anſwered, debated, and adjudged in 
£ the ENGLISH TONGUE, and that they be entered and 
as inrolled in Latin;“ which latter was no more than 
1 confirming the ancient practice, records of courts 
g always having been in Latin. 2 1 5 
ne Thus the language, which the Conqueror had 
ve impoſed upon our courts, (the ſtrongeſt badge of 
3, ſervitude perhaps that could be deviſed) was ſuf- 
n fered no longer to maintain its ground. The vie- 
at tories of Edward, having given the Engliſh a de- 
| clared ſuperiority over the deſcendants. of their 
A former maſters, ſeemed rather to mark this as a 
proper time for ſuch a revolution, Though the 
ey language 
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The prothono- language of our courts in all arguments and deci- 
taries being vied ſion was benceforward to be Engliſh, the French 
in French ſtill ſtill continued to be the written language of the law, 
continued the being that in which it had uſed to liſp in its in- 
ole way, it be-. fancy, and to which in its maturer years it was 
ing res ſtill attached as a ſort of mother tongue. Thus 
and more expe - many apt and ſignificant terms were ſtill retained 
Sitious to take in debate and converſation upon topics of law, 
are compoſes and the reports of what paſſed in court were ſtill 
the year books, taken and publiſhed in French, and ſo continued 
Glo, C. F. 47. for hundreds of years after. It was foreſeen and 
intended by the makers of this act, that much of 
the old language ſhould ſtill remain; for, after the 
above change is ordained, there are added the fol- 
* Jowing reſervations, namely, that the laws and 
cuſtoms of the realm, terms and proceſſes, be holden 
and kept as before had been; and, that by the ancient 
terms and forms of counting, no man ſhould be pre- 
Judiced fa that the matter of the aftion be fully ſhewed 
in the declaration and in the writ; which only 
meant, that though ſuch eſtabliſhed and known 
forms of expreſſion were not in Engliſh, yet it 

- ſhould be no breach of this ſtatute. 


Pleadinge were Pleadings in cauſes were carried on through 


carried.on#®"' great part of this reign much in the ſame way in 
deforez but the Sbich it was deſcribed in the former period, and, 
reign brought to towards the latter part, brought to more certainty 
more certainty, and ſyſtem than it had before exbidited; and it 
were dau became the practice to draw up the declarations 
and pleas out of court, and pleadings were ſome- 
what more poliſhed than in the former reign, 
without running into wncertainty, prolixity, or ob- 

ſcurity. H. H. C. L. 168. 
Lord Ch. Baron Gb. in his Hiſtory of the 
Origin of the King's Bench, ſays, In the common 
pleas, the ſerjeant for the plaintiff counted ore tenus 
in French, which was minuted by the prothone- 
tory (g), and this was done the ſame term the writ 
- (gs) The prothonotaries were ſcribes who took the acts of the 
court, and bad the ſame name in the courts of the empire; and in 


the firſt erection of the C. P. there bei / g only three judges, each 
bad his prethenotary. Gil, C. P. 46. 
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was returnable; as the defendant's ſerjeant was not 
ready, he craved time to anſwer (which they called 
imparlance) till the ſubſequent term, then the 
plaintiff's ſerjeant counted over again and the deſen- 
dant's ſerjeant pleaded, which pleadings were like- 
wiſe entered by the prothonotary, and copies made 
for each party, that they might ſee whether the 
entries were rightly made : the proceedings of the 
firſt term they called the imparlance rell, and thoſe 
of the ſecond term the plea rolls, 314. 

Before the ſtatute 26 Ed. 3. the court, upon Before fiat, 25 
propoſal of the declaration and plea, judged the Z. 3. 2 
legality of it, and if either were vicious, they the declaration 
counted again or pleaded de news, From hence and plea, judged 
it is, that a plaintiff ſhall not diſcontinue without 
leave of the court, after a demurrer entered, ver- 
dict or writ of enquiry, becauſe they commonly 
aſked the opinion of the court, and if they would 
enter Contrary to the court's opinion, they would 
not let them withdraw their pleadings without 
their leave, bid. 

When by this ſtatute the pleadings in French When pleadings 
were taken away, they began to plead as they — ron woe 
would ſtand by, and the court would not adjudge; 3 Bu plead 
but on the pleadings in paper, and afterwards on 3 they would 
entries made on the toll; upon this, inſtead of e 
counting in court, pleadings were delivered into not judge but on 
court, while the prothonotary entred on paper, the pleadings in 
and delivered over copies to the other ſide, in order EATERS 
that the whole proceedings might be ſettled ex- other fide. 
actly; from thence the rolls were made up, and 
upon theſe proceedings the court gave their judg+ 
ment, | 

According to the ancient przCtice, the original Tt e ancient 
gave notice of the plaintiff's demand, and upon 1 = 
the return of that original, if the defendant did re 
not eſſeign, on the efſoign day, he was obliged to ap- mand, if defen- 
pear on the appearance day, and the plaintiff was fon br 
to be ready to count, and the defendant to plead, — and pladte 
and ſo they put the point in iſſue, either by de- tiff counted. 
murrer or trial per pais, the ſame term; and ori- — — — 

ginally term. 
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ginally all buſineſs was determined the ſame term 
the original was returnable in, unleſs it was ad- 
journed for difficulty, or to be tried in the country 
by a jury; the very notion of terms originally 
being the (ame as the commiſſioners of qyer and 
terminer at this day, which are to diſpatch all 
buſineſs that comes before them: afterwards, when 
the ſtatute of /Ye/tm. 2. gave power to every body 


Attornies ap- 
pointed, who 
inſtructed the 


ſerjeants, 


to appoint his attorney, there were numbers of 
attornies that attended the courts and inſtrudted 
the ſerjeants in their clients cauſe ; for which the 


court allowed them a proper time, and as they had 
four days to appear in aſter the return of the writ, 
ſo they gave them four days to plead after the ap- 


pearance., 
The entries 
continued in 
Latin till Crom- 
woell's time, 


The entries continued in Latin till the ſubver- 
ſion of our ancient conſtitution under Cromwell, 
when, among other innovations in the law, the 


language of the records was altered and turned 


At thereftora- 
tion of Charles 
entries again in 


Latin till 1730. 


into Engliſb. 


But, at the reſtoration of king 
Charles, this novelty was no longer countenanced z 
the practiſers finding it very difficult to expreſs 
themſelves ſo conciſely or ſignificantly in any other 


| language but the Latin. And thus it continued, 
without any ſenſible inconvenience, till about the 
year 1730, when it was again thought proper that 
the proceedings at law ſhould be done into Exgliſb, 
and it was accordingly ſo ordered by the ſtatute 


This ſtatute re- 4 Ges. 2, c. 26, 
cites the ſub- 


This act recites, that many 


dance of 36 Ed. miſchiefs did frequently happen to the ſubjects of 
3 this kingdom from the proceedings in courts of 


juſtice being in an unknown language, thoſe who 


were ſummoned and impleaded having no know- 
ledge or underſtanding of what was alledged for 


or againſt them in the pleadings of their lawyers 


and attornies, who uſe a character not legible to 
any, but perſons practiſing the law, to remedy 
which, and to protect the lives and fortunes of 
the ſubjects more effectually than heretofore from 
the peri] of being enſnated or brought in danger 
by forms and proceedipgs in courts of juſtice, in an 


unknown 
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unknown language, it enacts, That, after the 25th 

March 1733, all writs, proceſs, and returns, and 

all pleadings, &c. in any court of juſtice which 

concern the law and adminiſtration of juſtice, ſhall 

be in the Engliſh tongue, and not in Latin or 

French, and ſhall not be written in court hand; 

and miſtranſlations, errors in form, miſpellings in Amendment of 
clerkſhip, may be amended before or after judgment, . 

on payment of coſts.” 

r. Juftice Blackſtone ſays, this act was made Mr. Juſt, Block- 
in order that the common people might have „en- opinion of 
knowledge and underſtanding of what was al- — 
ledged or done for or againſt them in the proceſs 
and pleadings, the judgment and entries in a cauſe; 
which purpoſes I know not how well it has an- 
ſwered ; but am apt to ſuſpect zhat the people are 
now, after many years experience, altogether as 
ignorant in matters of law as before, On the 
other hand, theſe inconveniences have already 1nconveniences, 
ariſen from the alteration, that now many clerks 
and attornies are hardly able to read, much leſs to un- 
derſland, a record even of ſo modern a date as the 
reign of George the Firfl, The tranſlation alſo of The tranſlation 
technical phraſes, and the names of writs and + A or 
other proceſs, were found to be ſo very ridiculous, found ridiculous; 
(a writ of niff prius, quare impedit, fieri facias, à new act was 
habeas corpus, and the reft not being capable of an — — 
Engliſh dreſs with any degree of ſeriouſneſs,) that, the vſusl lan- 
in two years time, a new act was obliged to be gvagee 
made, 6 G. 2. c. 14. which allows all technical 
words to continue in the uſual language, and has 
thereby almoſt defeated every beneficial purpoſe vf 
the former ſtatute, 

What is ſaid of the alteration of language by Reading of an- 
the ſtat. 4 Geo. 2. c. 26. will hold equally rode cant records an 
with reſpect to the prohibition of uſing the ancient 
immutable court hand in writing the records or 
other legal proceedings, whereby the reading of 
any record that is forty years old is now become 
the object of ſcience, and calls for the help of an 
antiquarian. Black, "_ 3 v. 323. PN 
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H. 6. to Ed, 4. In Hen. 6. and Ed. 4.'s time, it appears, that 
every things which concerned the frame and pro- 
ceedings of actions, was now agitated and refined 
upon with the greateſt dexterity and ſkill, The 
writ, the declaration, the conſequent pleadings, 
the proceſs, the judgment ; all theſe were debated 
under every poſſible conſideration, and the forms 
and courſe of them were ſettled upon ſolemn deli- 
beration. 

Littlton's opi- Pleading had become ſo much the faſhionable 

nion of the ſkill ſtudy, and it conſtituted ſuch an eſſential part of 

CPI". qualifications of a lawyer, that Liltleton, in the 

reign of Ed. 4. declares it to be“ one of the moſt 
honorable and profitable things in the law to have the 
ſcience of well pleading in actions real and perſonal,” 
and adviſes his ſon ** eſpecially to employ his courage 
and care to learn it,” The reports of theſe times 

Reports of theſe are full of points of pleading, which are ſtarted, 

times. in one ſhape or other, in almoſt every queſtion 
debated in court. Pleading was cultivated with ſo 
much induſtry and ſkill, that it was raiſed to a 
ſudden perfection in the courſe of a few years. 

Every thing ſub- Almoſt every thing ſubſtantial in pleading, 

ſtantial in plead- which was practiſed from this time down to the 

Iogwaspradtiſed. reſent, ſays Lord Hale, was ſettled by judicial 
determinations in the reigns of theſe kings. The 
precedents of this period became ever afterwards the 
ſtandards of good pleading, and the rules and 
maxims of pleading then ſettled have governed 
ever ſince in our courts H. H. C. JL. 

When all the In the early ages of our juriſprudence, when all 


pleadings were pleadings were ore tenus, if a ſlip was perceived ' 


ore tenus, if a 


7 and objeRed to by the oppoſite party, or the court, 
ceived and ob- the pleader inftantly acknowledged his error, and 


Jected, to it was rectified his plea; which gave occaſion to that 


. length of dialogue reported in the ancient year 


fied ſame, books. So liberal were then the ſentiments of the 
crown, as well as the judges, that, in the ſtatute 

of Wales, 12 Ed. 1. the liegt are directed to 

be carried on in that principality fine calumnid uer- 

borum non obſervata illa dura conſuetudine, qui cadit 
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8 ſyllabd cadit @ totd cauſa, The judgments, were 
entered up immediately by the clerks and officers 
of the court; and if any miſ-entry was made, it 
was rectific d by the minutes, or remembrance of 
the court itſelf; - | ] 

When the treatiſe: by Pritton was publiſhed in 
the name and by the authority of the king, a 
check ſeems intended to be given to the unwar- 
rantable practice of ſome judges, who had made 
falſe entries on the roll to cover their own miſ- 
behaviour, and had taken upon them, by amend- 
ments and eraſures, to falſify their own records. 
The king therefore declares, ** That althcugh we 
have granted to our jaſlices to make ricord of pleas 
pleaded before them, yet we will not that their oton 
record, fhall be a warranty 77 their own wrongy 
nor that they may raze their rolls, nor amend 
them, nor record them contrary to their original en- 
rallment. Brit, protem 2, 3. The whole of 
which taken together amounts to this, that a te- 
cord, (urreptitioufly- or erroneouſly made up to 
Rifle or prevent the truth, ſhould not be a ſanction 
for error, and that a record, originally made up 
according to the truth of the caſe, ſhould not 
afterwards, by any private rafure, or amendment, 
be altered to any ſiniſter purpoſe. | 
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About 13 Ed. 1. 
Falſe entries 
made by judges» 


Not to amend 
records. 


But when afterwards Edward, on his return Edward on re- 
from his dominions in the 17th yeat of his reign, urn {ound it 


after upwards of three years abſence, found it 
neceſſary (or convenient) to proſecute his judges 


for their corruption and other mal-praQtices, the 


perverſion of judgmetits, by eraſing and altering 
records, was one of the cauſes affigned for the 
heavy puniſhments inflicted upon almoſt all the 
king's juſtices, even the moſt able and upright. The 
ſeverity of which proceedings, ſeems ſo to have 
alarmed the ſucceeding judges, that, through a 
fear of being ſaid to do wtong, they heſitated at 
doing that which was right. As it was fo hazard- 
ous tO alter a record, even from compaſſionate 
motive; (h), they reſolved not to touch a record 


(h] H:ngbam's caſe, 3 Pryn. 40t, 402. 
* D 2 
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neceſſary to pro- 


cute his judges 
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ee ſcrupulouſly, followed, 8 Rep. 156. to the great 
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any more, but held, that even palpable” errors, 
when enrolled and the term at an end, were too 
ſacted to be rectified and called in queſtion; and 
becauſe Britton had forbidden all criminal and 
clandeſtine alterations to make a record ſpeak a 
falſity, they, conceived that they might not judi- 
cially, and publicly amend it, to make it agreeable 
to truth. In Edward the Third's time indeed," they 
once ventured (wpon the certificate of the Juſtice 
in eyre) to eſtreat a larger fine than had been te- 
corded by the clerk of the court below, 1 Hal. 
P. C. 647-3 but inſtead of amending the clerk's 
erroneous iccord, they made a ſecond enrollment 
of what the juſtice had declared ore tenus, and 
left it to be ſettled by poſterity in which of the 
two rolls that abſolute verity reſides, which every 
record is ſaid to import in itſelf, Co. Lit. 117. 
And in the reign of R. 2. there are inſtances of 
their, refuſing, to amend the moſt palpable errors 
and miſ-entries, unleſs by authority of parliament. 
1 Hal. P. C. 648. Sm 4 
To this real ſullenneſs, but affected timidity of 
the judges, ſuch a narrowneſs of thinking was 
added, tbat every ſlip (even of a ſyllable or a ſetter) 
was now held to be fatal to the pleader, and over- 
turned his client's cauſe. If they durſt not, or 
would not, ſet right mere formal miſtakes at aby 
time upon equitable terms and conditions, they at 
leaſt ſhould have held, that trifling objections were 
at all times inadmiſſible; and that more ſolid ex- 
ceptions in point of form came too late oben the 
mexits had been tried, They needed not have 


granted an amendment where it would work an in- 


juſtice to either party, or where he could not have 

been put in as good a condition as if his adverſary 

had made, no miſtake, | | "GY 
The. precedents then ſet, were afterwards moſt 


obſtruction of juſtice and ruin of the ſeitors,' who 
have formerly ſuffered as much by theſe obſtinate 


Jcruples and literal ſtrictneſs of the courts, as they 
| | could 
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could have done even by their iniquity. After 
verdicts and judgments upon the merits, they were 
frequently reverſed for ſlips of the pen or miſ- 
ſpellings (i), and juſtice was perpetually entangled 
in a mere technical jargon. The legiſlature hath 
therefore been forced to interpoſe, by no leſs than 
twelve flatutes (k), to remedy theſe opprobrious 
niceties, (and its endeavours have been of late ſo 
well ſeconded by judges of a more liberal caft, that 
this unſeemly degree of ſtrictneſs is almoſt _— 
eradicated,) by which all trifling exceptions are ſo 
thoroughly guarded againſt, that writs of error 
cannot now be maintained but for ſome material 
miſtake aſſigned. 

The 45 of theſe ſtatutes enacts, That where 
any verdict hath been or ſhall be given in any 
action, ſuit, bill, plaint, or demand, in any of his 
majeſty's courts of record, the judgment thereupon 
ſhall not be layed or reverſed for any defect or 
fault, either in form or ſubſlance, in any bill, writ, 
original, or judicial, or for any variance in ſuch writs 
from the declaration or other proceedings.” 


(i) It is good for a learned profeſſor, ſays Lord Coke, to make all 
things plain and perfect, and not to truſt to the after-aid or amend- 
— by force of any ſtatute, leſt his client's cauſe 2:7 "want not 

erewith. Preflat cautela medela. 1 304. . R 

(k) n 1 © 4. K L. c. 3. 8 H. 6. e. 
12 & 15. 32 H. 8. e. 30. 18 Eliz. c. 14. 21 Face . c. 13. 
16 & 17 Car. 2, c. 8. 4 & 5 Ann, c. 20. 5 Geo, I. c. 13. 
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Of Pleas and Pleading, 


LEAS or ſuits are regularly divided into two Pleas are div'ded 
ſorts ; pleas of the crown, which comprehend into two forts, 

all crimes and miſdemeanors wherein the king (on 

the behalf of the public) is the plaintiff, and common 

pleas, which include all civil actions depending 

between ſubject and ſubject. And in every count 

there muſt be at leaſt three conſtituent parts, the 

actor, reus, and judex; the actor or plaintiff who 

complains of an injury done, the reus or defendant 

who is called upon to make ſatisfaction for it, and 

the judex or judicial power, which is to examine 

the truth of the fact, to determine the law arifing 

upon that fact, and, if any injury appears to have 

been done, to aſcertain, and by its officers to apply 

the remedy, 

When the defendant appears, or puls in bail to On appearance, 
the action, or becomes a priſoner at the ſuit of the #*: then follow 
plaintiff, then follow the pleadings, which are the P“. 
mutual altercations between the plaintiff and de- 
fendant ; the ſkill of which is the true guide to 
the knowledge of the common law, and the ſureſl in- 
treduction to the pratiice of it. It is à key that opens 
its inmoſt receſſes, and an expoſitor that diſchſes and 
explains the m:f1 abſiruſe parts of it; the want 
whereof, ſays Lord Che, cauſes great expence to 
the parties, as well as trouble to the judges. It is 
requiſite as well for forms as for tubſtance ; for 
withcut obſervance of forms, there would be con- 
fuſion. Co. Lit. ſect. 5 34. The greateſt and 
ableſt men in the law have excelled in this ſcience; 
their reputation, acquiſitions, and dignities, have 
been principally owing to their ſkill in it; and 

| * 0 4 Lord 
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Two parts of 
plcadingss 


Of Pleading. 


Lord Mansfeld gave ſanction to the excellency of 
ſpecial pleading as flowing from the juſteſt rules 
of logic, and including in it the moſt accurate, con- 
ciſe, and cloſe manner of reaſoning ; by which the 
molt intricate and complicated train of facts, 
which, would otherwiſe confound and embarraſs 
the underſtanding of the moſt ſenfible jury, are 
reduced to one /ingle, plain, clear point; unmixed 
with any foreign uſeleſs matter to carry off their 
aitention from the true queſtion under their conſi- 
deration, or to perplex their minds in the judg- 
ment they are to form of it. This is the true 
uſe of ſpecial pleading; and, when rightly and 
boreſily appitcd, is certainly the beſt contrived of all 
jegal inflitutions to determine the mere right in 4.1 
judicial deciſions, Ipſius legis viva vox. Co. Ln. 
n KY 
There are two parts of pleadings, -viz. regular, 
and irregular, or collateral, The regular parts 
are, I. The count or declaration. 2. Bar or plen. 
Replication. 4. Rejuinder, 5. Surrejtinder. 
. Rebutter, 7. Surrebutter. And if iſſue be not 
joined upon any of theſe, or miſ- joined, or any of 
the pleadings bath been ill or vicious, or part of 
the matter contained in the plaintiff's ſuit is 
omitted to be anſwered, the court will award, 8. @ 
Repleader ; but not after demurrer, except in ſpe- 
cial caſes, Of theſe, thoſe by which: the pluint if 
proſecutes his ſuit, are, 1. Declaration. ' 2. Replis 
cation. 3. Surrejoinder. 4, Surrebutter, And the 
pleadings made uſe of by the adverſe party for his 
defence are, 1. Bar or plea, 2. Rejoinder. 3. 
Rebutter; and as the court may award, 4. Re 
fl-ader, eee 
The irregular or collateral parts are, 1. Demir 
r:rs to any part of the pliadings akove mentioned.” Ot; 
2. Demurrers upon evidence given at trials. 3. Plas 
1 entries of writs of ſcire factas. 4. Bill of rxcep* 
tions to werditls. 5. Pleas to entries of writs" of 
frrar, | ein 


13 | But 
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But ſome take pleadings to be only what comes 

after the declaration, (viz.) what is contained 
in the bar, replication and rejoinder, contrary to ty 
the ſentiments of the ancients, who reputed the } 
count or declaration, and all acts entered upon 
record relating to plaints, ſuits or actions before 
the ſame, as well as thoſe after, to be pleadings 
mentioned by Littleton in his tenures, and allowed 
in all ages, viz, 1. To the juriſdiftion of the court. 
2. Pliading to the perſon of the plaintiff, 3. To the 
count or declaration, 4. To the writ, 5. To the 
action of the writ, and in bar of the action. The 
1ſt, zd, 4th and 5th pleas muſt undeniably 
be ſaid, to be pleadings before the declaration, 

The count or declaration, anciently called the Declaration. 
tals, muſt be formal, and contain, 1. The plain» 
tiff and defendant's names. 2, The nature of the 
action. 3. Time, place, and act; in which ought 
to be comprehended how and in what manner the 
action did accrue or firſt ariſe between the parties, 
when, what day, what year, and what place, and 
to whom the action ſhall be given; which is 
called the declarative part of the count. 4. The 
ſumming up of the grievance or concluſion, which 
is unde deterioratus e, c. In which, the plaintiff 
ought to aver and profer to prove his ſuit, and 
ſhew the damages he hath ſuſtained by the wrong 
and injury done unto him by the defendant ; and 
the concluſion is in theſe words, ** and thereupon he 
brings ſuit,” &c, (a) and at the end are added the 
plaintiff's common pledges of proſecution, (if the 
proceeding be by bill in either count,) John Doe and 
Richard Roe, which are now mere names of form, 
though formerly they were of uſe to anſwer to the 
king for the amerciament of the plaintiff in caſe 
he were non-ſuited, barred of his action, or had a 
verdict and judgment againſt him. 4 nf. 189. 


(a) By which words, ſuit or ſea (a 8 ) were ancient! 
vnderſtood the witneſſes or followers of the plaintiff; the aus 
production of which, are now antiquated and totally diſuſed. 


A de- 
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Declaration A declaration is the ſetting forth, comprizing or 

what. exhibiting in writing, the cauſe of action in any 
ſuit or plaint, grounded upon the common or 
ſtatute law, wherein the party ſuppoſeth himſelf 
to be injured. In a real action it is termed a 
count, in perſonal and mixed actions, a declara- 
tion; count from the French, and narratio in 
Latin. Co. Lit. 17. a. \ 

Why declare- The declaration ought to be plain and certain, 

| = peer ra be becauſe it compels the defendant to make anſwer 

in. to it, otherwiſe the jury would be at a loſs in 
giving their verdict, and the court be uncertain in 
giving their judgment; for a depend on the cer» 
tainty and ſvfficiency of the declaration. And the 
plaintiff in his count muſt entitle himſelf to his ac- 
tion; for he is to recover by the validity of his own 
title, and not by the weakneſs of the defendant's. 
Vaugh. 8. 58. Doc. pl. 84. Co, Lit. 17. a, 
Plau. 84. | 

Three kinds of Lord Coke ſays, that there be three kinds of cer- 

certaiaty. tainties. Fir, To a common intent, and that is 
ſufficient in bar, which is to defend the party and 
excuſe him. Secondly, A certain intent in general, 
as in counts, replications, and other pleadings of 
the plaintiff; that is, to convince the defendant. 
Thirdly, A certain intent in every particular, as in 
eſtoppels. Co. Lit. 303. 4. Se. 534. 

Not to contain But the declaration ought not to contain fcandal 

Scandal ano im- and impertinence : as where, in aſſumpſit for a 

pertinence. 6 x 
ſurgeon's demand for curing the defendant of the 
foul diſeaſe; in every count it was laid to be for 
curing him of the foul diſeaſe. The court ex- 
preſſed great diſpleaſure, and ſaid, that whenever 
the like was inſerted, they ſhould dire& the pro- 
thonotary to tax exemplary coſts, Anon, C. P. 
2 Il ils. 20. 

When two wri® So the court held, that where the plaintiff might 

vanecellaty.. have compriſed both his cauſes of afion in the ſame 
declaration, it was oppreflive to ſue out two writs 
at the ſame time; and made plaintiff pay coſts and 
conſolidate, Cecil v. Briggs, 2 Term, Rep, 6; 


Of Pleading, 43 
or The next thing is the defendant's plea or bay 7 Of the plea or 
any Pleas are variouſly diſtinguiſhed ; the more general bar, 2 

or deciſion of them is that of being dilatory or 
ſelf peremptory: or they are, firſt, pleas in abatement; 
d a ſecondly, ſuch as ſuſpend the action; or, thirdly, 
ra- ſuch as bar the plaintiff for ever. And as the de- 
in claration muſt ſet forth all eſſentials neceſſary to 
maintain it, ſo the defendant's bar muſt be ſub- 
zin, ſtantially good and certain, with an avoidance of 
wer the plaintiff's demands, which the plaintiff may 
in traverſe, and thereon go to iſſue. 
1 in The Replication is the plaintiff *'s anſwer to the Replication, &c, 
cer- defendant's plea, which fortifies and ſupports his ' 
the declaration: the rejoinder is the defendant's anſwer 
ace thereto ; ſo of ſurregoinders, rebutters, ſurrebutters, 
tun Sc. in which the material thing is, that they purſue 
It's. what hath been at firſt alledged and inſiſted upon, 
a. otherwiſe it will be a departure in pleading; as if 
a matter be pleaded at common law, this cannot 
cer- be maintained by a cuſtom; as in covenant on 
at is an indenture of apprenticeſhip to ſerve ſeven years, 
and the breach aſſigned was, that he did not ſerve, 
ral, &c, The defendant pleaded infancy ; the plaintiff 
s of replied the cuſtom of London, and adjudged a de- 
ant. parture. So an action at common law cannot be 
s in made good in the replication by an act of parlia- 
ment; but if one pleads a ſtatute, and the other 
ndal ſays it is repealed, he may reply, that it is revived 
Dr 2 by another, for this fortifies the firſt matter, | 
the When the plaintiff replies, ſurrejoins, &c. and When plaintiff 
2 for it thereby appears that he has no cauſe of action, replies, _— 
ex- he ſhall never have judgment, though the bar or Nu ry io 5 
ever rejoinder be inſufficient ; nor can any admittance con, he ſhall 
pro- of the adverſe party make it good, for the court — 
. ought to judge on the whole of the record; as the bar ——_ 
in debt on bond for performance of covenants, the joinder be inſuf* ' 
ight defendant pleads performance generally, where ficint 
ſame ſome of the covenants are in the negative, where- 
writs by his plea is inſufficient : if the plaintiff reply 
and and ſhew a breach, which of his own ſhewing is no 
i breach, judgment ſhall be given againſt him; for 
on 


44 Of Pleading. 


on the whole record it appears he has no cauſe of 
action. 8 Co. 133. 6. | 
But if ber be But if the bar be inſufficient in ſubſtance, or 
1 'n amounts to a confeſſion of the point of the action, 
ubſtance, &c, 1 . 1 
and plain ff and the plaintiff in his replication ſhews no matter 
mes no matters againſt himſelf, but matter explanatory, or perhaps 
r not material, the declaration being good, the 
ing good, plain. Plaintiff ſhall have judgment for the inſufficiency 
tiff ſhall have of the bar, without any regard to the replication ; 
r as if the defendant plead a grant by letters patent 
the bar, W bar, which are not ſufficient, yet the plaintiff 
in his replication ſhews another cauſe in the ſaid 
letters patent, which is not material, the defen- 
dant demurs, the plaintiff ſhall have judgment. 
8 Co. 133. b. 9 Co. 110. 3 Lev. 244. 
If plaintiff If the plaintiff makes a title in his replication, 
. but does not plead as he ought, eſpecially in point 
but does not Of trial, the rejoinder admitting this, and tender- 
plead as he ing iſſue upon another matter, makes it good. 
ought, &c. Lev. 15 5. 
The order of The order of pleading is, 1. To the juriſdiftion 
pleading, of the court. 2. To the perſin 7 the plaintiff, and 
next of the defendant. 3. To the count or declara- 
tien. 4. To the writ. 5. To the action of the writ, 
6. To the action itſelf in bar thereof. 

This has been ſettled as the moſt natural order 
of pleading, becauſe by this order, each ſubſequent 
plea admits the former; as where the defendant 
pleads to the perſen of the plaintiff, he admits the 
Juriſdiction of the court; for it would be 3 

to plead any thing in that court that has no juriſ- 
diction in the caſe. When he pleads to the count 
he allows that the plaintiff is able to come into 
that court to implead him, and that he may there 
be properly impleaded; but, in pleading to the 
count, he does not admit the writ to be good, yet 
if the count be vicious, the writ is conſequently 

_ deſtroyed z for though the writ in itſelf may be 
good, yet it is ill purſued : but in pleading to the 
writ he admits the count to be ſufficient in form, 
if the writ be good ; ſince it is not to any purpoſe 
ta 
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to object to the form of ſuch writ, if the form of 
the count be thereupon inſufficient; but if the 
count be in ſubſtance variant, the defendant may 
ſhew it any time in arreſt of judgment, becauſe 
the court has no authority to proceed in a matter 
of ſubſtance different from the original writ. Ce. 
Lit. 303 Hob. 71, 72. Latch. 178, 5 Med. 
146. 
17 a man pleads to the action of the writ, he Ples to the ge- 
allows both the form of the count and of the „„ 
writ; for he admits, that if the form of the writ and ulitin form. 
and count were adapted to the plaintiff's caſe, that 

ſuch form is good and ſufficient; fince to object to 

the action not agreeing with the plaintiff's caſe 

does admit, that if it be ruled by the court that it 

does, that the plaintiff has before the court a 

count in form ſufficient. 

If the defendant pleads in bar to the action, he If defendant 
admits the form of the writ and count, for he PRs * 
anſwers to the right in demand, and puts that is che form 
right in iſſue, and thereby admits, that there is a of the writ and 
ſufficient form to put it in iſſue; and therefore, unt. 
though a man pleads non aſſumpſit modo et forma, 
yet the modo et forma does not traverſe the form of 
the writ or count, but the ſubſtance of the pro- 
miſe ; which is the true reaſon why another pro- 
miſe may be given in evidence different in time 
and place from that mentioned in the declaration, 
though not different in ſubſtance. 

Lord Mansfield ſays, 1 have always thought Rules of plead- 
and often ſaid, that the rules of pleading are founded ins founded in, 

X , | good ſenſe; their 
in good Jenj + Their objects are preciſion and bre- objects, preci- 
vity,” Nothing is more deſirable for the court fen, and brevity. - 
than preciſion, nor for the parties than brevity. It 
is eaſy for a party to ſtate his ground of action. 

If it is founded on a deed, he needs not ſet forth 

more than that part which is neceſſary to entitle him to 

recover, Cow. Rep. 665. If he ſtates what is im- Gofts for imper- 
pertinent, it is an injury to the other party, and binent matter. 
may be ſtruck out, and coſts allowed upon motion. 

Ibid. 725. 
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Of the Declaration. 


The declaration, The declaration is the foundation of the ſuit, in 


foundation of 
the ſuit, 


| Perſons who 


which are to be conſidered principally, firſt, the 
parties who muſt be competent perſons to proſecute, 
and be made defendant in the action, and they muſt 
not be under any legal diſability or reſtraint in that 
behalf. Secondly, The cauſe or matter of complaint, 
and how, and in what manner it aroſe; and it ought 
to be clear, and the charge certain, to which the 
defendant may. give a direct anſwer, and imme- 
diately plead to iſſue thereon, Thirdly, the time 
and place (b) where the injury was, or is ſaid to be 
committed, or debt contracted. Fourthly, it ought 
to ſhew a breach of the premiſe, c. on which the 
action is founded; and if a good breach be not 
aſſigned, the defendant may demur generally, 
Winch. 120. 

Perſons who cannot legally maintain an action 


cannot maintain are ſaid to be men outlawed in an action or indict- 


actions. 


Others. 


Why perſons 
outlawed, &c, 
cannot ſue, 


ment, an alien born out of the ligeance of the 


king, perſons convicted upon a writ of pr emunire 


facias, attainted of high treaſon, (formerly profeſſed 


in religion,) or perſons excommunicated by law of 


holy church; fo long as theſe impediments re- 
main, they cannot maintain a declaration, Co, 
Lit. 135. 6. 

But all others, whether men or women, ideots, 


lunatics, deaf or dumb, may maintain a declaration, 


Ibid. 

Before I proceed further, it may be neceſſary to 
ſhew the reaſon why the above perſons are diſabled 
to maintain actions; and, firſt, with reſpect to 
perſons outlawed : 

With reſpect to perſons out/awed, the diſability 
is only when they ſue in their own right ; for if they 


(b) This is to be underſtood of perſonal actions; for in reat 
actions it is not uſual to count of the year, day, and places 
Bre-Count, $9, 
ſue 
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ſue in auter droit, as executor or adminiſtrator, or 
as mayor with his commonalty, it ſhall not diſable 
him, becauſe the perſon whom he repreſents has 
the privilege of the law. Co. Lit. 128. @a. 


in Excommunicated perſons cannot maintain an ac- Perſons excom- 
he tion (as executors, &c.), for an excommunicated municated, 
tt perſon is excluded from the body of the church, 

uſt and is incapable to lay out the goods of the de- 

hat ceaſed to pious uſes; but the outlaw, though in- 

nt, capable of law for his own benefit, may be allowed 

ht to do all charitable actions for the ſoul of the de- 

the ceaſed; and it is one of the effects of excommu- 

wo nication, that he cannot be procurator or attorney 

mo for any other perſon, and therefore cannot repte- 

be ſent the deceaſed. C. Lit. 134. @. 

ght An alien, which is born out of the ligeance of Alien, 
the our king, ſhall not ſue in any action real or perſonal, 

not Lit. ſet. 198. With reſpect to actions perſonal 

lly. Lord Coke ſays, „ The law doth diſtinguiſh be- 

9 ys tween an alien that is a ſubject to one that is an 

tion enemy to the king, and one that is ſubject to one 

_ that is in league with the king;“ and true it is, 

the that an alien enemy ſhall maintain neither real nor 

nre perſonal actions, donec terre fuerimus communio, that 

eſſed is, until both nations be in peace. But an alien 

of in league (hall maintain perſonal afions, or elſe he 

re- would be incapable to merchandize ; but no real 

Co, or mixed action, becauſe there is no neceſſity that 

| he ſhould ſettle, - Co. Lit. 129. 6. 

cots, As the law allows an alien enemy to be an exe- Alien executor, 
non. cutor, and poſſeſs the effects of the teſtator, as well 

as an alien friend, it muſt allow him power to re- 

y to cover, ſince that there is no difference, and by 

bled conſequence he muſt not be diſabled to ſue for 
t to them ; if it were otherwiſe, it would be a preju- 

* dice to the king's ſubjects, who could not recover 
ility their debts from the alien executor, by his not 

they being able to get in the effects of the teſtator. 

| Co. Lit. 129. 

_ Popiſh recuſancy convict, the plaintiff is diſabled Popiſh recu- 


to ſuc by ſtat, 3 Fac, c. 5. except where he ſues . 
; for 
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Perſons con- 


victed of præ- 


munire , 


High treaſon, 
& c. 


Profeſſed in re - 
ligion. 
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for lands, tenements, leaſes, annuities, rents, and 
hereditaments, or for the iſſues and profits there- 
of, which are not to be ſeiſed into the king's 
hands, his heirs or ſucceſſors. 3 Lev. 2. 

Lord Coke ſays, he that is abjured the realm 
may be diſabled ; for that he is extra legem, and 


yet he is not properly outlawed, Co. Lit, 128. 


Britton. 29. | 

A perſon who has judgment given againſt him 
upon a writ of præmunire facias, &c. is out of the 
king's protection: if he ſue any action and the 
tenant or defendant ſhew / the record againſt him, 
he may aſk judgment if he ſhall be who omar? for 
the law, and the king's writs, be the things by 
which a man is protected and holpen; and fo, 
during the time that a man in ſuch caſe is out of 
the king's protection, he is out of help and pro- 
tection by the king's law, or by the king's writ, 
Lit. ſe. 199. Lord Coke ſays, ** There be three 
things whereby every ſubject is protected, viz. rex, 
lex, et reſcripta regia—the king, the law, and the 
king's writs, The Jaw is the rule, but it is mute; 
the king judgeth by his judges, and they are the 
ſpeaking Jaw lex loquens; the proceſs and the exe- 
cution, which is the life of the law, conſiſteth in 
the king's writs: ſo as he that is out of the pro- 
tection of the king cannot be aided or protected by 
the king's law, or the king's writ. Rex tuetur 


legem, & lex tuetur jus, 130. a, The judgment 


in a premunire is, that he ſhall be out of the king's 
protection, and his lands, &c, goods and chattels 
forfeited, and his body remain in priſon at the 
Ring's pleaſure, Vide 3 Inſt. 126. 

Beſides men attainted in a præmunire, every per- 
ſon that is attainted of high treaſon, petit treaſon, 
or felony, is diſabled to bring an action; for he is 
extra legem poſitus, and is accounted in Jaw civiliter 
mortuus, Co. Lit. 130. a. 

When a man entereth into religion, as into the 
order of St. Bennet, Sc. and is there a monk pro- 
feſſed, or into the order of friars, minors, or 


preachers, 
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preachers, and is. there a brother profeſſed, he is 
abſolutely dead in law, and his next heir ſhall have 
his eſtate, Lit. ſect. 200. ; for ſuch a monk, upon 
his profeſſion, renounces ſolemnly all ſecular con- 
cerns. And belides, as the popiſh clergy claimed 
an exemption from the duties of civil life, and the 
commands of the temporal magiſtrates, the genius 
of the Engliſh law would not ſuffer thoſe perſons 
to enjoy the benefits of ſociety who ſecluded them- 
ſelves from it, and refuſed to ſubmit to its regula- 
tions. A monk was therefore accounted civiliter 
mortuus, and when entered into religion might, like 
other dying men, make his teſtament and execu- 
tors; or if he made none, the ordinary might 
grant adminiſtration to his next of kin, as if he 
were actually dead and inteſtate, And ſuch execu- 
tors and adminiftrators had the ſame power, and 
might bring the ſame actions for debts due to the 
religious, and were liable to the ſame actions for 
thoſe due from him, as if he were naturally de- 
ceaſed. Nay, ſo far has this principal been carried, 
that when one was bound in a bond to an abbot 
and his ſucceſſors, and afterwards made his execu- 
tors, and profeſſed himſelf a monk of the ſame 
abbey, and in the proceſs of time was himſelf made 
abbot thereof, here the law gave bim in the 
capacity of abbot an action of debt againſt his 
own executors to recover the money due, Co. 
Lit. 133. But even in the times of popery, the 
law of England took no cognizance of profeſſion in 
any foreign country, becauſe the fact could not be 
tried in our courts, Co. Lit. 132.3 and therefore 
ſince the reformation, the diſability is held to be 
aboliſhed, 1 Salk. 162. 
There was a time Lord Coke ſays, „ when 
ideots, madmen, and ſuch as were deaf and dumb 
naturally, were diſabled to. ſue, becauſe they 
wanted reaſcn and underſtanding :”” but at this day 
they all may ſue, for the ſuit muſt be in their 
name ; but it ſhall be followed by others. F. N. 
B. 27. . When an ideot ſues or deſends, he Ideote. 
E ſhall 
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What an ideot 
is. 


What not. 


Lunatic. 


1 Inf}. 246. 
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ſhall not appear by guardian, prochein amy, or at- 
torney, but he muſt be ever in perſon. Co. Lit, 
135. b. And the ſtat. of ft. 2. c. 15. extends 
not to an ideot, 2 It. 390. But otherwiſe of 
him who becomes non compos mentis; for he ſhall 
appear by guardian if within age, or by attorney, 
if of full age. 4 Co. 124. b. 2 Saund. 235. 

An ideot is a fool or madman from his nativity, 
and one who never has any /ucid intervals; there- 
fore the king has the protection of him and his 


eſtate during his life, without rendering any account; 


becauſe it cannot be preſumed, that he will be ever 
capable of taking care of himſelf or his affairs. 
And ſuch a one is deſcribed @ perſon that cannat 
number twenty, tell the days of the week, does not 
know his father or mother, his own age, c. Vide 
Co. Lit. 247. b. 

A man is not an ideot if he hath any glimmer» 
ing of reaſon, F. N. B. 133. ſo that he can tell 
his parents, his age, or the like common matters, 
But a man who is born deaf, dumb, and blind, is 
looked upon by the law as in the ſame ſtate with an 
ideot, Co. Lit. 42. he being ſuppoſed incapable of 
any underſtanding, as wanting all thoſe ſenſes 
which furniſh the human mind with ideas. 

A lunatic, or non compos mentis, is one who hath 
bad underſtanding, but by diſeaſe, grief, or other 
accident, hath loſt the uſe of his reaſon. A lunatic 


is, indeed properly, one that has lucid intervals; 


ſometimes enjoying his ſenſes, and ſometimes not, 
and that frequently, depending upon the change of 
the moon. But under the general name of xo: 
compos mentis (which Sir Edward Coke ſays is the 
moſt legal name) are compriſed, not only lunatics, 
but perſons under frenzies, or who loſe their in- 
telleAs by diſeaſe ; thoſe that grow deaf, dumb, 
and blind, not being born ſo; or ſuch, in ſhort, 
as are judged by the court of chancery incapable 
of conducting their own affairs. 1 nfl. 247. 4. 


Ta theſe alſo, as well as ideots, the king is guar- 
dian, but to a very different purpoſe : for the law 
| always 
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ats always imagines, that theſe accidental misfortunes 


Lit, may be removed; and therefore only conſtitutes 
nds the crown a truſtee for thoſe unfortunate perſons 
of to protect their property, and to account to them 
hall for all profits received if they recover, or, after 
ey, their deceaſe, to their repreſentatives. ide 17 
Ed. 2. c. 10% 
ity, An infant cannot be ſued but under the protec- Infant, 
ere- tion and joining the name of his guardian, for 
| his he is to defend him againſt all attacks, as well by 
nt; law as otherwiſe, Co. Lit. 135. 1 Black, Gom. 464.; 
ever but he may ſue, either by his gaardian or prochein 
airs, amy, his next friend who is not his guardian. This 
nnot prochein amy may be any perſon who will undertake 
not the infant's cauſe, | 
Vide A feme covert muſt ſue with her huſband if ſhe Feme covert. 
be injured in her perſon or her property, Salk. 119. 
ner · If the wife be indebted before marriage, the huſ- 
fell band is bound afterwards to pay the debt; for he 
ters, has adopted her and her circumſtances together. 
1, is 1 Leon. 312. In thoſe caſes where the debt or 
h an cauſe of action will ſurvive to the wife, the huſ- 
e of band and wife are regularly to join in the action, 
-nſes as in recovering debts due to the wife before mar- 
riage, in actions relating to her freehold or inhe- 
hath ritance, or injuries done to the perſon of the wife. 
ther Roll. Abr. 347. The buſband and wife ſhall both 
aatic be ſued for all her torts and treſpaſſes during cover- 
vals; ture, Co. Lit. 133. 351. 2 Lev. 145. The dip- 
not, pers of Tunbridge Melli joined with their huſbands, 
ge of and held well. 2 Willi. 406. 
f mou A huſband who has abjured the realm, or who is When miy foe 
\ the baniſhed, is thereby civiliter mortuus, and being ebe ved. 
atics, diſabled to ſue, or be ſued in right of his wife, ſhe = ” 
r in- muſt be conſidered as a feme ſole; for it would be 
umb, unreaſonable that ſhe ſhould be remedileſs on her 
hort, part, and equally hard on thoſe who had any de- 
pable mands on her, that, not being able to have any 
7. 0. redreſs from the huſband, they ſhould not have 
2uar- any againſt her. Co. Lit. 133. a. See a parti- 
> law 


cular caſe, 12 Mod. = A feme covert liviag 
2 apart 


52 Of Pleading. 


apart from her huſband, and having a ſeparate fe 
maintenance, may contract and be ſued as a feme ti 
ſole. 1 Term. Rep. 5. 5 | * 
Exeeu os. Executirs, when they ſue, are all to be named; by 
9 Rep. 37- but when an action is to be brought againſt them, it p 
muſt be only againſt /uch as have adminiſter ed. 4 
Tenants in com- In real adtions, and in actions alſo that are mixed 4 
* with the perſonalty, tenants in common ſhall ſever rig 
in action, becauſe they have ſeveral freeholds, and an 
claim by ſeveral titles, Co. Lit. 195. 6.; but in rig 
perſonal actions they (ball ſue jointly in all their del 
names for treſpaſs or of offences which concern the 
their tenements in common, and ſhall recover 
Joint-tenants. jointly, Jbid. 198. a. Joint-tenants of lands or af 
goods mult jointly implead, and jointly be im. tur 
pleaded by others. Jbid. 180. b. pol 
Queen, By the common law the wife of the king of 


England is an exempt perſon from the king, and 
may ſue and be ſued without the king ; for the 
wiſdom of the common law would not have the 
king, whoſe care is for the public, to be troubled 
and diſquieted for ſuch private and petty cauſes, 
therefore ſhe is to ſue and be ſued as a feme ſole. 
Co. Lit. 133. 4. ' 

Joinder in action Divers perſons may have treſpaſs jointly for 
** goods taken from them; but in battery or perſonal 
treſpaſs, they ought to ſeparate, Nor can two 
plaintiffs ſue in one action for ſeveral cauſes, 
though the cauſes are of the ſame kind; and two 
perſons may not join in one writ to ſue on two 
bonds for a debt due to them ſeparate and apart, 
or ſue one man for a treſpaſs done to them ſeve- 
rally. But one plaintiff may join two debts due 
to him from one defendant, as debt upon two 

bonds, &c. 1 Vent. 366. 1 Sell. 10. 
If treſpaſs he If one treſpaſs be committed by divers perſons, 
2 dy the plaintiff may make it joint or ſeveral, as he 
Dy” pleaſes; and if they be ſued in one action, they 
may fever in pleas and iſſues. But a releaſe to 
one is a releaſe to ail; but the jury muſt aſſeſs da- 
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for the other), but there ſhall be but one ſatisfac- 
tion. And where a joint action lies againſt ſeveral, 
and ſome are known and ſome not, the action may 
be brought againſt them that are known by their 
particular names, and the declaration may be with 
a ſimul cum aliis, Sc, 2 Lev. 101. 3 Lev. 74. 99. 

Choſe in action is a thing incorporeal and only in Choſe in afion, 
right: as where a man hath cauſe, and may bring | 
an action for ſome debt or duty due to him, as a 
right or title of entries into land, and action of 
debt on obligation, or an annuity, or for rent, &c. 
theſe are called things in action. | 

Money due on a bond is a choſe in action, for Money due on 
a property in the debt veſts at the time of forfei- bons. 
ture mentioned in the obligation; but there is no 
poſſeſſion till recovered by courſe of law. If a 
man promiſes or covenants with me to do any act, 
and fails in it, whereby I ſuffer damage, the re- 
compenſe for this damage is a choſe in action; for 
though a right to ſome recompenſe veſts in me at 
the time of the damage done, yet what and how 
large ſuch recompenſe ſhall be can only be aſcer- 
tained by verdict, and the poſſeſſiun can only be 
given me by legal judgment and execution. H. 

41. 152. 

A poſſibility, right of entry, or thing in action, What cxnnoe 
or cauſe of ſuit, or title for a condition broken, A pd 
cannot be granted or aſſigned over by law ; for EY 
this were permitted, it would promote mainte- 
nance, and prove prejudicial to ſuch as, being able 
to contend with thoſe with whom the original 
contract was, might find themſelves depreſſed by a 
powerful adverſary, Co. Lit. 214. which the com- 
mon law forbids. 1b:d. 

But though a bond, being a choſe in afton, can- Wha: title an 
not be aſſigned over ſo as to enable the affignee to Hs has. 
ſue in his own name, yet he has by the aſſignment 
ſuch a title to the paper and wax, that he may 
keep or cancel it. Jbid. 232. 

The form of aſſigning a choſe in action is in the Afiznee rather 


na p an attorney than 
ture of a declaration ST and an —— a 
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to permit the aſſignee to make uſe of the name of 
the aſſignor, in order to recover the poſſeſſion. 
And therefore, when in common acceptation a 
debt or bond is ſaid to be aſſigned over, it muſt 
ſtill be ſued in the original creditar's name; the 
perſon to whom it is transferred being rather an 
attorney than an aſſignee. But the king is an excep- 
tion to this general rule; for he might always 
either grant or receive a choſe in action by affign- 


Equity will pro- ment, Dy. 30. : and our courts of equity, conſider- 


tet an aſſign- 
ment of a cho 
in aQi 
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ing that in a commercial country almoſt all per- 
ſonal property muſt neceſſarily lie in contract, will 
protect the aſſignment of a choſe in action, as much 
as the law will that of a choſe in poſſeſſion. 3 P. 
Vm. 199. If the obligor, after notice of the 
aſſignment, pays the money to the obligee, he will 
be compelled to pay it over again. 2 Vern. 540. 
But payment without notice is good. Chan. Caf, 
232. | 
2 > actions upon contract, the plaintiff may join 
in the ſame writ different cauſes of action in al- 
ſumpſit, or in covenant, debt or detinve, 1 Mil. 
248. and he may join debt and detinue in the fame 
writ. 2 Wils. 319, 3 Wils. 348. 1 T. Rep. 274. 
The true 1% to try whether two counts can be 
Joined in the ſame declaration, is to conſider and 
ſee whether there be the ſame judgment in both, 
and not whether they both require the ſame plea; 
and wherever there is the ſame judgment, they 
may well be joined. Dickon v. Clifton. 2 Wil. 
319. L. C. J. Vilnot. Caſe for misfeaſance 
and negligence may be joined with trover. id. 
Debt on an obligation and a mutuatus, 1 Wil. 
250. So debt and detinue may be joined, becauſe 
there are writs in the regiſter in which both are 
compriſed in the ſame writ. So debt on a leaſe 
and for cloaths. So debt for an amercement in 2 
court leet and a mutuatus. 2 Salk. 772. But debt 
and account, or debt and treſpaſs, cannot be joined. 
Aſſumpſit and trover cannot 1 z for the 


mutuatus was turned into the aſſumpſit, yet A 
| 


ceſs was a capias, becauſe the man that had com- 
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fill in the eontract, and different in its nature from 
a tort, Ray, 233. 3 Lev. 99. 

In Moft v. Goodſon, the court ſaid, that the rule Rule in Dickon 
laid down in Dicten and Clifton is rather too 294 Cifien too 
large, and is not univerſally true, though it may ** 
be one good rule or teſt among others to try this 
point by, 3 Wils. 354. ; and held, that a count, 
founded upon a tort, and trover may be well 
joined. Vid. But an aſſumpſit for goods ſold, 
money lent, &c. cannot be 22 with a count 

rounded upon a tort or misfeaſance, as trover is, 
bid. 

Lord Chief Baron Gilbert ſays, „One reaſon of 
joining actions ſeems to be where the proceſs, and 
the fine upon the original, are of the ſame ſort:“ 
for in debt the old proceſs was, ſummons, attach- 
ment, and difireſs, and, on taking out the original, 

a fine was paid to the king, which was in propor- 
tion to the ſum demanded ; but in treſpaſs the pro- 


mitted the tort, might be ſuppoſed to fly from 
juſtice. And in this action the court ſet a fine on 
him in proportion to his offence, and levied it by 
a capiatur. 1 Vent. 366. Gilb. C. P. 7. 

Several treſpaſſes may be joined, becauſe they Several treſpaſſes 
are compriſed in one writ, and ſo ſeveral actions wen be joined, 
on the caſe, where the caſe is of the ſame kind, 
may be joined; as an action for fraud on the deli- 
very of goods, and on the warranty of the ſame 
goods, being both on the contract, So againſt a 
common carrier on the cuſtom of the realm and 
trover, becauſe both on the tort, it being a viola- 
tion of them not to deliver the charge. Ld Raym. 

58. 1 Vent. 365, 223. Gilb. C. P. 6. Vide 
2 Salk, 636. 1 Str. 621. 2 Burr. 753. 1 Salk, 
206, Aleyn. 9. 2 Lut. 1249. F. N. B. 89. 

It is a general rule in pleading, that the declara- Reßpectiagę the 
tion muſt ſhew a title in the plaintiff; and that it cauſe of com- 
is regularly true, that if the plaintiff will diſcover Piat, c. 
to the court any thing whereby it may appear that 
he had no cauſe of action when he commenced it, 
his writ ſhall abate. Heb. 199. Palm. 524. 

E 4 There. 


' Ax to the day 
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Therefore in actions of aſſumpſit, the plaintiff 
muſt not only ſhew that the defendant is indebted, 
but alſo for what he is ſo indebted, Hob, 5. Gad. 
176. So if the defendant receives monies of 
ſeveral perſons to the uſe of the plaintiff, he may 
Rate this without ſhewing of what perſons in partt- 
cular he received the money, Meor. 854, and the 
whole promiſe ſhould be ſet forth. Allen. 5, March, 
100, 

And although the plaintiff muſt ſet forth every 
material thing in his declaration, and without be 


could not be entitled to his action, yet the law re- 


quires no greater certainty than the nature of the 
thing is capable of; and therefore if the contract 
be made in general terms, the declaration may be 
made upon the ſame terms, 3 Lev. 319. as in 
aſſumſit for work and labour generally, without 
ſtating what ſort of work: the court will hold the 
declaration well enough. Carth. 276. Vent. 44. 

With reſpet to the time of laying the action. In 
debt upon bond, bills, notes, or other contract or 
engagement, wherein the day can with certainty be 
aſcertained, it is neceſſary ſuch particular day be 
ſtated in the declaration; but in actions on the 
caſe, treſpaſs, aſſault, battery, &c. it is in general 
ſufficient to ſtate the cauſe of action to have ariſen 
before the commencement of the ſuit, and within the 
time limited fer bringing ſuch action: and it is with 


great reaſon this is allowed, as, in ſome caſes, it 


may be impoſſible for a plaintiff to aſcertain the 
day by evidence, 


As to venue, its With regard to the place where the injury was 


origins 


committed, it muſt be obſerved, that originally all 
actions were tried in the proper counties in which 
they aroſe, purſuant to maxime vicint vicinorum 


fatta preſumuntur ſcare, This created no incon- 


veniency ; for all men being anciently in decenna, 
they were eaſily come at, the decenna being re- 
ſponſible for their appearance; but when the 
cuſtom of the decennary began to wear off, men 
pled to fly from their creditors, and this begot the 

diſtince 
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diſtinction between local and tran/itory actions? the 
firſt relating to lands, which muſt be tried where 
the lands lie; the other, a debt or duty adhering 
to the perſon wherever he fled. Hence men omit- 
ted to date their contracts from any certain place, 
and began their obligations with a noverint univerſi. 
When this diſtinction was eſtabliſhed, it began to 
be abuſed to a great degree; for plaintiffs would 
lay their actions far from the place where the fact 
was done, and the defendants, for fear of being 
outlawed, were neceſſitated to carry their wit- 
neſſes into that county, how far ſo ever remote 
from the place where the fact was done. To 
remedy this, f 


The ftat. 6 R. 2. c. 2. provides, that to the The fatutes 
intent that writs of debt and of account, and all — warty 
other ſuch actions, be from henceforth taken in ;, (heir — 


their counties, and directed to the ſheriff of the counties, 


county where the contracts of the ſame actions did 
ariſe, it is ordained, that from thenceforth on pleas 
en ſuch writs, when it ſhall be declared that the con- 
tra thereof was made in another county than is con- 
tained in the original writ, that then incontinently the 
ſaid writ ſhall be abated. 


This was intended to have confined all actions Explanation of 
to their proper counties; but as it would have the fatute. |, 


created greater miſchief than it was intended to 
prevent if a creditor could not follow his debtor 
into another county, and as the ſtatute is ſo worded 
that it only preſcribes that the declaration ſhall 
agree with the writ as to the place, the judges con- 
ſtrued it ſo as to impower them to change the venue, 
and thereby oblige the plaintiff to give evidence of 
the fact within the county where the writ is 
brought; and this, in effect, tends to abate the 
writ according to the ſtatute. And this power is 
diſcretionally exerciſed, ſo as not to cauſe but pre- 
vent a defect of juſtice. Vide 2 Salk. 670. 


While the proceſs was by attachment and diſ- DjfinQion of 
treſs, which could be only were the defendant's aQions, 


goods were, it begat a diſtinction between actions; 
the 
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the one called local, becauſe it related to lands, 

and the proceſs was to be on the lands; the other 
was called tranſitory, which related to goods and 
chattels, and was to follow the defendant where- 
ever he could be found. 

Local actions. All actions real or mixed, as treſpaſſes, quare 
clauſum fregit, ejefiment, waſte, &c. muſt be laid 
in the county where the landt lie. Brad. 18g. 

14. 
1 In an action on a leaſe for rent ſounded on the 
privity of eſtate, as in debt by the aſſignee, 1 Wil. 
165. or deviſee, V. Jon. 43. of the leſſor againſt 
the leſſee, or by the leſſor, or his perſonal repre- 
ſentatives, 6 Mod. 194. Latch. 197. againſt the 
aſſignee of the leſſee, or againſt the executor of 
the leſſee in the debet and detinet, 2 Lev. 80. or in 
covenant by the grantee of the reverſion, againſt 
6 Med. 1 the aſſignee of the leſſee, 1 Salk. 80. the action is 
Garth, 192% local, and the venue muſt be laid in the county 
where the eſtate lies, And if laid elſewhere, the 
defendant may demur to the declaration, 1 Fils. 
165. or the plaintiff on the general iſſue will be 
nonſuited. Coup. Rep. 410. 2 Black. Rep. 1033. 
Debt upon eſcape is alſo local, 2 Lill. Abr. 782. 
ſo nuſance, Cro. Car. 133. 

 Tranfitory ae= In perſonal actions, as debt upon bond or mutuatus, 
tions, Se. detinue, aſſault, deceit, trover, account, ſlander, 
and the like, for rent founded on the privity of con- 
_ trad, as in debt by the leſſee, or his executor in 
the detinet only, 2 Str. 776. Gilb, C. P. 91. 
or in covenant by the leſſor, 3 Lev. 154. or grantee 
of the reverſion, 1 Wits. 165, againſt the leſſee, 
the action is tranſitory, and the venue may be laid 
in any county at the option of the plaintiff, ſubject 
to its being changed in the very county where the 
action aroſe, So againſt a ſheriff for a falſe re- 
Out of the turn. 1/75. 136. If a perſonal action be founded 
realm. upon a thing done out of the realm, it may be 
brought in any county. Salt. 660, So on 2 

bond, 659 Cow. Rep. 178. 181. 


l If 


\ 
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If founded on two things in different counties, If founded en 
both material to the maintenance of the action, it * n 
may be brought in either. 7 Ce. 2. Salk. 669. 
1 Lev. 114. 2 Mod. 23. 7 Co. 1. b, Cro. Elia. 
574: Hob. 209. 

here are, however, ſome actions of a tranſitory Penal ſtatutes, 
nature, wherein the venue muſt be laid in a parti- &c. 
cular county, Such are all actions upon penal 
flatutes, 21 Jac. 1. c. 4. ſ. 2. and actions upon 
the caſe, or treſpaſs againſt juſtices of peace, 
mayors or balliffs, or cities or towns corporate, 
headboroughs, portreves, conſtables, tithingmen, 
churchwardens, &c. or other perſons acting in 
their aid and aſſiſtance, or by their command, for 
any thing done in their official — 21 Jac. 
I. c. 12. ſ. 5. ; and alſo actions againſt any per- 
ſon or perſons for any thing done by an officer or 
officers of the exciſe or cuſtoms, 24 Geo. 3. ſeſſ. 2. 
c. 47. ſ. 35. or others acting in his or their aid, 
in execution or by reaſon of his or their office. 
In theſe actions, the venue, by various acts of 
parliament, muſt be laid in the county where the 
facts were committed, and not elſewhere. On 
' the other hand, the venue in a tranſitory action is, Venue in tran- 

in ſome caſes, altogether optional in the plaintiff ; f e in 
as where the action ariſes in Wales, 2 Str. 1258, — | 
or beyond fea, Cow. 176. or is brought upon a 
bond, or other ſpecialty, 2 Str. 878. promiſſory 
note, or bill of exchange, I Term Rep. 571. for 
ſcandalum magnatum, Salk. 668. or a libel diſperſed 
through the kingdom, 1 Term Rep. 647. 3T. 
R. 306. 652. againſt a carrier or lighterman, Salk, 
670. for an eſcape, ibid. or falſe return, 2 Str. 
727.; and, in ſhort, wherever the cauſe of action 
is not wholly and neceſſarily confined to a ſingle 
county. 2 Salk, 669. 2 Term Rep. 275. In 
theſe caſes the venue cannot be changed by the 
court but upon a ſpecial ground, 1 Term Rep. 781. 

A ſerjeant at law, attorney, or other privileged Serjeant at law, 

perſon, whoſe attendance is neceſſary at VMeſiminſler 
all, may lay his action (if tranſitory) in Middle- 
Tf | | ſex, 
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ſex, tho' it accrued in another county. Salk, 668, 
670. 4 Burr. 2450. But if they be ſued, and 
the action laid in the right county, court will not 
change it. 2 Ld. R:ym. 1053. If a privileged 
perſon ſues in auter droit as executor, or jointly 
with another, his privilege is loſt. 4 Burr. 2027, 


Specialty, If the action be grounded on a ſpecialty, the 
court will not change the venue. 2 Mod. 228, 
Lev. 307. 


As the original writ ſhould be directed to the 
ſheriff where the action is brought and intended to 
be tried, the venue ſhould be laid in that county, 
If the action be local, the venue muſt be laid in the 
county where the cauſe of action aroſe, In tran- 
fitory actions, it may be laid in any county. So is 
the venue by bill. The county in the margin will 
help, but not hurt. Hence if there be no venue 
laid in the body of the declaration, reference muſt 
be had to the margin; but where a proper venue is 
Jaid in the body, the word in the margia will not 
vitiate it. Caf. Temp. Hard. 343. 

Court will not The court will not change the venue to any of 
change e four the four northern counties previous to the Spring 
yorthern coun- Circuit, becauſe there the aſſizes are holden only 
Lies, once a year at the time of the Summer circuit ; 
and it will ſometimes remove the venue from the 
proper juriſdiction, (eſpecially of the narrow and 
limited kind,) upon a ſuggeſtion duly ſupported, 
that a fair and impartial trial cannot be had there- 
in. Str. 874. Cow. Rep. 510. 1 Term Rep. 363. 

Laſtly, in reſpect to the damage which the plaintiff 
declares himſelf to have ſuſtained, there is no par- 
ticular rule to direct the guantum thereof, and the 
plaintiff need only be careful that he make it ſufficient 
to carry the verdict found by the jury. In all 
actions on the caſe, treſpaſs, aſſault, &c. the whole 
ſum found due are aſſeſſed by the jury paſſing 
under the denomination of damages: but if the 
jury find more damages than are laid in the declara- 
tion (unleſs the plaintiff remits the ſurplus on the 
roll), it is error, and ſuch remittitur muſt be en- 
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tered before the writ brought, or muſt pay coſts 
previous to the amendment. 

in actions of account, annuity, covehant, debt, de- 
tinue and replevin, frequently the plaintiff proceeds, 
in the firſt inſtance, by original writ, which is 
called a precipe, by which the defendant has an 
option given him either to do what he is required, 
or ſhew cauſe to the contrary z but in aſſumpſit and 
actions for wrongs it is called a pore, or ſi te fecerit 
ſecurum, by which the defendant is required to 
ſhew cauſe in the firſt inſtance, Finch. 257. In 
point of form, the original writ is ſpectal, or general, 
nominatum vel in-nominatum, Gilb, C. P. 7. In 
actions of account, annuity, covenant, debt, detinue 
and replevin, as allo treſpaſs quare clauſum fregit, 
the writ contains only a general complaint; but the 
declaration is an expoſition of the writ, and adds 
time, place, and other circumſlances, fo that it may be 
tried. Co. Lit. 303. 17. 4. But in actions of oſ- 
ſumpſit, and actions on the caſe, the declaration 
ſtates, that the defendant was attached to anſwer 
the plaintiff in the plea, ſtating the whole original 
writ verbatim, to the damage of the plaintiff, 
adding theſe words, and therefor? he brings his ſuit, 
Sc. And in the formal part of the declaration in 
account, annuity, covenant, debt, detinue and replevin, 
the declaration ſtates that the defendant was ſum- 
moned to anſwer z but in treſpaſi quare, &c. ejef- 
ment, &c, it begins with the defendant being at- 
tached to anſwer, &c. and ſuch declaration by ori- 
gina], ſhould be entitled the term the original is re- 
turnable : and in the king's bench the venue muſt be 
laid in the ſame county where the original was ſued, 
or the bail will be diſcharged, tho' it will ſtill be 
good as to the defendant. 3 Lev. 235. In the 
common pleas it is otherwiſe, R. Hil. 22 Geo. 3. 


If the original be general, as where a fatute If original be 
gives an aQion, but does not preſcribe any form of Vene. 


the writ, the writ framed by the common law will 
ſerve, and the ſpecial matter may be ſet forth in the 
declaration, Deir. Pla. 84. 

In 
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In ag long by In all actions by original it was formerly uſual 
erigioal declara» for the declaration to repeat the whole of the ori- 
peat the original gina! writ: But this practice being productive of 
writ. great and unneceſſary prolixity, a rule of court 

was made, that the declarations in actions upon the 
caſe, and general flatutes, other than debt, repeat not 
the original writ, but only the nature of the action, 
as that the defendant was attached to anſwer the 
plaintiff in a plea of treſpaſs on the caſe, or in à plea 
. and 2 againſi the form of the flatute, 
. I . Wu 12. n 
Declaration by The — upon the bill is a mere copy of 
dill is a mere jr, and ſhould correſpond with the proceſs in the 


. and ames and deſcriptions of the parties; for if there 


reſpond with the be a materia difference, the court will ſet aſide the 


| 8 names, proceedings. But where proceſs is taken out 


iqued by a pears by his right name, the plaintiff may declare 
wrong name, againſt him by the name in which he appears, ſtatin 
that he was arrefted, or ſerved with proceſs, by t 
other; for by appearing, the defendant admits 
himſelf to be the perſon ſued, and ſo the variance 
is immaterial. 3 Term Nep. 611. But if he do 
not appear, the plaintiff cannot tectiſy the miſtake, 
by appearing for him in his right name, according 
to the ſtatute. bid. 
But if he pleads And if defendant pleads in abatement, plaintiff 
may amend, may amend his declaration by inſerting his right 
name, on payment of cofis, which is now done by 
ſummons. 
On general pro- In either court, upon general proceſs, the plaintiff 
ceſs the plaintiff may declare qui tam, or as executor, adminiſtrator, 
— a 94! or aſſignee, 2 Str. 1232. but this rule will not hold 
 converſo; for where the proceſs was to anſwer the 
plaintiff qui tam, &c, and the declaration was in 
his own name only, omitting the qui tam part, the 
court held the variance to be fatal, So where the 
proceſs was to anſwer the plaintiffs as afſignees of a 
bankrupt, and the declaration was in their own 
right ; for the plaintiffs cannot declare generally on 
procels 


appears, how to 
declare. 


, againſt the defendant in a wrong name, and be ap- 


duke of Lancaſter, ibid. 166. and tho' a creation by 
; o 
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proceſs ſued out in a ſpecial charatier. Maggi and 
Anr. aſſignees v. Ford, E. 25 Geo. 3. B. R. 

The declaration in the king's bench and common 
pleas are alike in form and ſubſtance, where the pro- 
ceeding is by original writ. ; 

But if the proceeding be by bill, the courts differ 1f by bill, 
in form only, both adding pledges of proſecution at 
the end, | 

In the proceeding by original, the pledges are re- 
turned on the original writ itſelf, therefore not 
neceſſary to be inſerted in the declaration, 

In the king's bench by bill, the plaintiff cannot x. B. meg 
declare againſt any one, but in cuſtody of the feclarein cufe 
marſhal, Cro, Eliz, 223. (except where the defend- maul. 
ant is privileged, 2 Saund. 415. or be in aftual 


cuſtody of - . or bailiff of a liberty or 2 


Ec. 4 M. c. 21. 1 Wils, 119. £4. 
Ray. 1362.) 
| Where in debt, the declaration ſtated, that deſen- If in debt ar- 


Yant was attached to anſwer, inſtead of ſummoned, 2 infead 


it was held well on demurrer, as a capzas lies in gd. 
debt. Str. 225. Rep. Temp. Hard. 189. So de- 
A in Barnard v. Moſs, Hil. Term 1788. 

Regularly, by the common law, every natural As to names of 
man, having no name of dignity, ought to be wen and titles. 
named in all originals, and other ſuits, by his 
chriſtian name and ſirname; but if he be of the 
degree of a knight or baronet, he ought to be named 
by his chriſtian name and ſirname, and by addition 
of his name of dignity, by the common law. 

2 Inſt. 665. 

If a man be created by letters patents duke, If created « 
marguis, earl, viſcount, or baron, the dignity is ſo duke. 
incorporated to him, according to the ſtate given 
unto him by thoſe letters patents, as the duke, &c. 
by the common law might be named by bis chriſtian 
name, and by the name of his dignity, which 
ſtandeth in lieu of his ſirname; as, command John 


writ 


writ hath not the ſame words, yet-it hath the ſame 


effect. Bid. Fu 5 
The eſtates and degrees againſt whom original 
 wwrits may be brought, are the queen, conſort of the 
ting; the prince of Wales, dukes, marguiſſes, earls, 
viſcounts, and barons, Theſe are of the greater 
| nobility. 2 In. 666. | 
Tf one man bea If one man be a duke, a marquis, earl, viſ- 
duke, a mar- count, and baron, all theſe dignities ſtand diftinAly 
ds be names, in him, and the greater drowneth not the leſſer, 
yet ſhall he be named in the original writs, &c. by 
the worthier dignity, by the name of duke. onh. 
2 [njt, 669 (e). And in an original writ, a duke is 
named Eqward duke of Buckingham, late of N, 
in the county of G ; for always the eſtate and 
degree of dukes, marguiſſes, &c, is firſt. named, as 
duke of, .&c. and after the town and county, Ibid. 
Koights, Knights of St. George, knights bannerets, 
LEVER knights of the bath, knights of the chamber, 
milites cameræ, knights batchelors,  baronets, 
eſquires, 2 Theſe are of the leſſer nobi- 
lity. 2 1nft. 666. | x 
There are alſo names of worſhip, as eſquires 
| and gentlemen, Ibid, N 
* The ſons. of all the peers and brds of parliament, 
in the life of their fathers, are, in law, eſquires, 
and fo to be named; and the de ſon of a knight 
| is an eſquire, bid. 667, Stat. 1 H. 5. c. 5. 
Archbiſhop and If the archbiſhop be ſued, he is to be named 
biſhops, ahn lord archbiſhop of C. or if a biſhop, John lord 


i/hop of NV. but otherwiſe it is of a par/ſon ; for be 


muſt be named by his chriſtian and /irname, and 
may have the addition of cler. 2 1{nft, 666. 

If. a ducheſs, viſcounteſi, marchione//e, baraneſs, be 
ſued, ſhe will be entitled to that addition. 

Efquires or gentlemen are not names of dignity, 
nor need a dignitary of another ting dom be named 
by that name; but if added, will not hurt: for 


(e) A man may have inheritance in title of nobility and dignity 
three ways, by creation, deſcent, and by freſery tien. Co, Lit. 16. 4. 
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that they are not peers of our parliament. O. 

it. 16. 4. 

F Perſons who have taken any degree in divinity Clerks. 
may have the addition of c/&r+; or if he take any 
degree in either univerſity, he may be named by 

that degree. 2 nfl. 668, 

A corporation aggregate, as mayor and comminalty, Corporation age 
dean and chapter, maſter of an hoſpital, and confreres, Sede. 
Sc. the mayor, dean, or maſter, need not be 
named by his chri/tian name, becauſe ſuch a cor- 
poration ſtandeth in lieu both of the chriſlian and 
ſirname. 2 In/l . 666. 

if there be a corporation of one ſole perſon, that Sole. 
hath a fee ſi/ ple, he may be named by his chriſtian 
name without any firname, as Jahn b:/hop of N. 

Se. Ibid. 

If the plaintiff in any action ſhall be made a If plaintiff be 
duke, archbiſhip, marguis, earl, viſcount, baron, — . 
biſhop, knight, juſtice of either bench, or ſerjcant no — 
at law, depending the ſame action, ſuch action | 
ſhall not abate. Stat. 1 Ed. 6. c. 7. ſ. 3. 

In every original writ of actions perſonal, &c. Io original writs 
and in which exigent ſhall be awarded, to the names vent Mich d. 
of the defendants in ſuch writs, &c. additions ſhall — what 
be made of their ate, degree, or my/tery, and of addition neceſ- 
the towns or hamlets, or places and counties of the 
which they were or -be, and if omitted, the our- 
awry thereon ſhall be void; or the ſaid writs may be 
abated by the exception of the party, provided that 
they be not abated for the ſurpluſage of ſuch addi- 
tions. Stat, 1 H. 5. c. 5. Latch. 169. 

It ſeems this ſtatute extends only to perſenal Extends to per- 
ations, wherein the defendant is to be outlawed, ©"! * 

2 In/t, 670. ; it does not extend to a real action, or 
to a recordari 10 remove the plaint. 2 Inſt, 665. 

The addition of the e/fate, degree, or myſtery, Addition of de- 
ought to be, as the defendant was of at the day of ar ought ts 
the writ purchaſed, and not with a nuper, as nuper tine of vid ” 
armiger, nuper monachus aut nuper comes de D. &c. ; putchaſed, 
but it is a good addition to name the party /ate of 
ſuch a tewn, as of Lenden or Norwich, fo of ſueb a 


A * F bamlet, 
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hamlet, or of the town, 2 In/!. 650. or of à place 

known by a ſpecial name out of a town or hamlet, 

2 Haw. 189. | | 

Divers trades, If a man have divers arts, trades, or occupations, 
he may be ſued by any of them, 2 fl. 66g. as 
taylor, merchant, huſbandman, yeoman, labourer, and 
the like, ibid.; but this means a maſter of the trade, 
and not a ſervant. hid. | 


If „ knight be If the Aer nobility be ſued, and all dthers r 


bucd. them, the town and county are named before the addi- 
tion, as Thomas C. late of D. in the county of M. 
knight ; or, William D. late of D. in the county of 
A. baronet, &c. 2 Inf. 669. 
If defendant Every man, be he a trader or not, has a degree 
deve a degree hy which he may be denoted, and having a degree, 
_— —_ if he has a trade I kewiſe, it is in the election of 
— bim the plaintiff to ſue him by one or the other; and 
which be pleaſes. if he ſues him by his degree, it is nat enough for 
—— the defendant to ſay he is of ſuch a trade, becauſe 
chant, tho be he does not give the plaintiff a better writ, There- 
be bad as 2 fore, where the plain: iff ſued the defendant of ſuch 
ee betethe à Place yeoman, and he pleaded that he was a lime 
writ. merchant, the defendant not having (ſhewn himſelf 
to be of a degree higher than à yeoman, the court 
awarded a reſpondeas orft-r; for the defendant 
ſhould have ſhewn himſelf to be of a degree hig ber 
than a yeomun. 2 Str, 556, Horſpool v. Harriſon, 
2 Ld, Ray. 1541. 
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By bill B. R. 
Middleſex, to wit. 
John Denn complains of 
Richard Fenn, being iti 
the cuſtody of the mar- 
mal of the mat ſhalſea 
of our lord the now 
king; before the king 
himſelf, of a plea of 
treſpaſs on the eaſe, For 
that whereas (to the end 
of the declaration) ʒ then 
ſay, to the damage of 
the ſaid John of 50ol, 
and therefore he brings 
his ſuit, &c. pledges to 
proſecute Fohn Doe and 
Richard oe, | 


The pledges are uſually 
declaration (in actions by bill) at the end of 


B ori inal 2 P, 
| adler, to wit. Ri- 
chard Fenn, late of 


- Weſtminſter in the ſaid 


county, yeoman, was at- 
tached to anſwer 


John 
Denn in a plea of treſpaſs 
on the caſe; and where- 


upon the ſaid Fobn, by 
S. B. his attorney, com- 
plains, For that whereas 
(to the end); then ſay, 
Wherefore the ſaid Fo 
faith, that he is injured 


and hath ſuſtained da- 


mage to the value of 
500k and therefore he 
brings his ſuit, &c. 


entered on the bill or 
the 


concluſion, Dyer. 288. a. 4 Inſt. 180. the want 
of which is not cauſe of demurrer at this day. Vide 
Fort. 330. Barnes, 163. Rep. Temp. Hard. 315. 
i Wil. 226. | 


Form of a de 
claration in caſes 


2 Wil. 14% 
4& 5 An. c. 16. 


In the K. B. by bill, addition of the defendant is 


hot neceſſary, for the declaration is not founded 
on an original, and therefore not within the ſtat. 1. 
H. 5. c. 5. < 
By the common law, no perfon was entitled to 
bring an aQion until he had firſt found pledges to 
proſecute his ſuit, who were real perſons; but 
wiſdom and experience have found it neceſſary to 
F 2 excuſe 
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excuſe the finding of real pledges, and therefore 
the fidtitious names of Jobn Doe and Richard Roe 
are uſed inſtead of real pledges: and in the pro- 
ceeding by bill in the king's bench and common 
pleas, as alſo in the exchequer, theſe fictitious 
names are added to the bill, The real pledges 
ſtood ſecurities to anſa er the fine to the king on 
the original, and alſo ſuch coſts as the defendant, 
or tenant, ſhould be put to in all real and perſonal 
actions. Afterwards they were only found in real 
actions. | 

The plaintiff has his election to name the de- 
ſendant of the place he was /ately commorant in, 
Str. 924. Cortiſas v. Munoz, or now is, 


In treſpaſs, . Middliſer, | to wit. Hs os Middleſex, to 
clk, battery, or Jahn Denn complains of wit, Richard Fenn late 


impriſonment by 


bill, in K. B. 


Richard Fenn, being in of Meſtminſter in the ſaid 
the cuſtody of the mar- county, yeoman, was 
ſhal of the marſhalſea, of attached to anſwer John 
our lord the now king, Denn in a plea, where 
Feſore the king himſelf, fore with force and 
For that the ſaid Richard arms, &c. (to the end 
(to the end of the decla- of the writ part), and 


ration); then conclude other wrongs to the ſaid 
thus, And other wrongs Jeln there did, to the 


lo the faid Fobn then great damage of the ſaid 
zd there did, againſt Jahn, and againft the 
the peace of cur lord peace of out lord the 
the now king, and to now king; and where- 
the ſaid Jahn his damage upon the ſaid John, by 
of Fol. and therefore he R. C. his attorney, com- 
brings his ſuit, &c.; add, plains, For that, &c. (to 
pledges. to proſecute, the end of the count); 

; then fay, And other 
wrongs to the ſaid Fchn then and there did, againſt 


the peace of our lord the now king, &c. where- 


fore the ſaid John ſaith that he is injured, and hath 
ſuſtained damsge to the value of 501. and therefore 


be brings his tuit, &c. 


By 


efore 
{ Roe 

pro- 
mon 
tious 
edges 
g on 
Jant, 
ſonal 


| real 


de- 
n in, 
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By ſtatute 4 & 5 M. and M. c. 21. f. 3. it 8 
enated, That in all declarations againſt any pri- Ant beack 
ſoner detained in priſon, by virtue of any writ or againſt « pri- 
proceſs iſſued out of the court of 4ing's bench, it —_ ” O_ 
ſhall be alledged in cuſtody of what eriff, Bailiff, (1.5, critoner is, 
or ſteward of any franchiſe, or other perſon having 
the return and execution of writs, ſuch priſoner ſhall 
be at the time of ſuch declaration, by virtue of 
the proceſs of the ſaid court, at the ſuit of the 
plaintiff; which allegation ſhall be as good and 
effectual to all intents and purpoſes as if ſuch pri- 
ſoner or priſoners were in cuſtody of the marſhal. 
If it does not alledge, either expreſsly or by impli- 
cation, at whoſe ſuit the defendant is in cuſtody, it 
will de bad on a general demurrer. Williams v. 
Wills. 1 Mili. 119. K. B. Ld. Ray. 1362. Mor- 
ris v. Watkins. | 

Before this ſtatute, there could be no declaration Before this 
in the court of king's bench againſt a defendant in 1 
the cuſlody of a ſheriff, and the practice was to corpus. 
bring an habeas corpus, and ſo turn him over to 
the marſhal, and then to declare againſt him. Lee, 
C. J. I Mil. 120, | | 

he plaintiff complained that the defendant was In debt. 

in the cuſtody of the ſheriff of A. in a plea that he 
render to him ; it was held that it was as much as 


to ſay, he was in cuſtody at the plaintiff's ſuit, bid. 


Middleſex, to wit, Again a pri- 
wit. FohnDenncomplains Richard Fenn, late of _ RY 
of Richard F.nn, being in Weſtminſter in the ſaid g, f. 

the cuſtody of the ſheriff county, yeoman, was at- 


of the county of Oxford, tached to anſwer Fobn 


K. B. Oxfordſhire, to 


by virtue of his majeſty's 
writ of /atitat, (or alia: 
capias, pluries capias, as 
the writ is) iſſuing out 
of the court of our lord 
the now king, before 
the king himſelf, againſt 


the ſaid Richard at the 


ſuit 


Denn in a plea of treſ- 


paſs on the caſe; and 


whereupon the ſaid Jobn, 
by Dani Wills his at- 
torney, complains, For 
that whereas, ©. 
The allegation in the 
declaration by bi is only 
1 necel· 


— 7 ans — — 
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ſuit of the ſaid John, and neceſſary where the 
returnable before the plaintiff proceeds by bil 
king himſelf on Mindy of Middleſex or latitat ; 
next after eight days of but if the proceeding be 


St. Hilary, of a plea'of by original, the ancient 


treſpaſs on the caie, For farm 18 adhered to in 
that whereas, both courts, 


In Debt. 


A declaration jn debt is founded upon 2 ſpecial, 
or judgment, or conitact; — bs in all action 
of debt, the declaration muſt ſhew the certain ſun 
demanded: and if the contract is contingent, or de- 
pends upon divers particulars, the declaration ſhall 
demand a ſum certain. 

If the declaration be upon ſeveral bonds or chu. 
tracts, what i is due upon both, ſhall be demanded 
= one intire ſum (d). Yelw. 81. 3 Leen, 119. If it 

e for the arrears of an annuity, it muſt be for ſuch 
a ſum without ſaying de anzuali redditu. Yelv, 208, 
In debt for ol. Flemiſh money, amounting to 39“ 
Engliſh, the court held, that the debt ought to be 
demanded by a name known; for the judges are 


not appriſed of Flemiſh money, nor could the 


ſheriff know how to levy the money in Flemiſh. 
Raflell v. Draper. Yelv. 80. 

If the contract be for foreign coin, the ſafeſt way 
is to declare gued reddat 201. certain, or whatever 


other ſum, and then ſhew the contract for ſo much 


foreign coin, which amounts to 20. of lawful 
money of Great Britain. 2 Cre. 88. Mo. 775. 
1 Leon. 41. 2 Cro. 88. 

If a man binds himſelf in a bond to pay fo 
much Flemiſh money, &c. the plaintiff may declare 
quod reddat, fo much as it amounts to in Engliſh 
coin. 2 Cre. 617. Jen. 69. 

Tbe declaration, except it be for or againſ{ ext- 
cutors er adminiſtrators, is in the debet and detinet. 


(4) This means the penalty of both bonds, _ 
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Middleſex, to wit. The form of a 
Richard Fenn, late of general declara- 


K. B. Landon, to wit. 

an Denn complains of 
Richard Fenn, being in 
thecuſtodyof the marſhal 
of the marſhalſea, of our 
lord the now king, be- 
ſore the king himſelf, of 
a plea that he render to 
him 500l. of lawful mo- 


ney of Great Britain, 


which he owes to, and 
unjuſtly detains from 
him, &c. For that where- 


85, Cc. to the ſaid John 


his damage of 10/. and 
therefore he brings his 


Weſtminſter in the ſaid 
county, eſquire, was 

to anſwer Jobs 
Denn in a plea that he 
render to the ſaid John 


74 


tion in debt, ia 


500“. of lawful money The penaky. 


of Great Britain, which 
he owes to, and unjuſtly 


detains from him, and 


whereupon the ſaid Jaba, 
by S. U. his attorney, 
complains, That where- 
as, &c. wherefore the 
ſaid John ſaith he is in- 
jured, and hath ſuſtained 


ſuit, &c. (add, pledges. 
damage to the value of 


101. and therefore he brings his ſuit, &c. 

In general, the reaſon why the damages are not 
laid higher is, that, in actions on bond, the plain- 
tiff always recovers the penalty with 15. damages 
for the detention of the debt, which carries the coſts 
de incremento. But if you go for more damages 
than the penalty, then you may lay the damages 
as high as you pleaſe; for there are caſes in which 
the plaintiff may recover on bond beyond the 
penalty, | 

The penalty of a bond is merely a ſecurity; 
and where it is not ſufficient, the plaintiff may re- 
cover damages as well as the penalty, Lord Mans- 
field. Trin. 6. Geo. 3. So ſtated by Mr. J. Buller 
in 2 Term. Rep. 388. | 

Debt on a bill obligatory for 68/. conditioned to 
pay the third part of the coſts when taxed, The 
prothonotary taxed 504, for intereſt and damages 
for detaining the debt, and judgment was there 
given, that the plaintiff ſhould recover his debt, 
and 50/. for his damages, by reaſon of the deten- 
tion; and on error brought, it was held that ſuch 
damages might be _ 2 Saund. 106, 
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In Dewall v. Price, debt was brought on a bond 
with a penalty of 1401. a bill; was filed in chan- 
cery, and it was, referred to a maſigr to compute 
the principal intereſt and coſts, which he computed 
at 1544. and the coſts at 67. and on an appeal, 
2 was held well in the houſe of lords. Cited 

y Mr. J. Buller in 2 Term. Rep. 388.  Loid 
Zl v. Church, in which adion the court per- 
mitted defendant to pay into court the penaliy, and 
left the plaintiff at liberty to proceed for further 
damages. Vide D:ugl. 5c. White y. Sealey, and 
2 Bla l. Rep. 1190. 
Debt on judg= If an action be brought on a Judgment, the 
— jury my, exceed the debt recovered, b giving 
intereſt pro detenticne of the debt; and in that cafe, 
lay the damages beycnd the ordinary ſum of 10%. 
Certainty of If plaintiff and deſendant have the ſame name, and 
brut uaes. jt appears on the record which is which, as on oyer 
of a bond from A. B. of C. to A. B. of D. and 
the declaration, begins A. B. of C. was ſummoned, 
&c. it is ſufficient, though the addition is not re- 
peated again. Jon Connor v. Fohn Conner. 2 
ils. 386 | 

The two courts formerly differed in the declara» 
tien on a bond; the king's bench made the profert 
of the bond in the fir/t part of the count, the 

latter adding it at the end of the diclaration, But 
this is not now attended to, either wy will be 
| good, 
If a perſon When any perſon claims by a deed in the plead- 
eee Brno ings, he ought to make a pr efert of it to the court; 
make profert, for by the ſhewing the deed in court, the court 
are to judge whether the deed | de good. 10 Ca. 
92. . Co. Lit. 35. ö. So in debt upon hens 
he muſt ſhew the bond, 0 


e . ſi. Jol n D.nn C. P. London, ſſ. Ri- 
T0 complains ot Rihard chard Fenn, late of Lan- 
Finn, being in the cuſ- don, yeoman, was ſum- 

tody of the marſhal of moned to anſwer Fob» 

the marſhalſea, of our Donn in a plea, that be 

lord keep 
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lord the now king, be- 
fore the king himſelf, of 
a plea of breach of cove- 
nant, For that whereas, 
by a certain indenture, 
&c, to the ſaid Jabn 
his damage of 50/, and 
therefore he brings his 
ſuit, &c. pledges, &c. 


keep with him the cove- 
nant made between 
them, according to the 
force, form, and effect of 
a certain indentute; and 
whereupon the ſaid 
Fohn, by FJ. S. his at- 
torney, complains, For 
that whereas, by a cer- 
tain indenture; &c. 


la actions of covenant founded on a deed, the 
plaintiff muſt make profert of the deed,  * 


K. B. London, to wit. 


* Jobn Denn complains of 


Richard Fenn, being in 
the cuſlody ofthe marſhal 
of the marſhalſea of our 
lord the now king, be- 
fore the king himſelf, of 
a plea of breach of co- 
venant, For that whereas. 


Londen, to wit. Ni- For bresch of 
chard Fenn, late of Lon» Menon ß 
den, yeoman, was ſums» charter party in 


moned to anfwer Jahn c. P. 


Denn in a plea, that he 
keep with him the cove- 
nant made between 


them, according to the 


Force, form, and effect 
of a certain indenture 


of charter party, and whereupon the ſaid Fobn, by 
J. S. his attorney, complains, That whereas. 


K. B. London, ſſ. I hn 
Denn complains of Ri- 
chard Fenn, being in the 
cuſtody of the marſhal of 
the marſhalſea of our 
lord the now king, be- 


fore the king himſelf, 


of a plea, For that 
whereas, 


whereas, 


L:ndon, to wit. Richard Fenn, late of Londen, The like inn 
yeoman, was ſummoned to anſwer 


Londan, to wit. 


yeoman, was ſummoned 
to anſwer Fohn Denn of 
a plea, that he render to 
the ſaid Fobn a reaſon- 
able account of the time 


in which he was the 


bailiff of the ſaid Fobn;' 


and whereupon the ſaid 


| Jobn, by S. S. his attorney, complains, That ' 


Fehn Denn of a 


plea, that he tender to the ſaid John a reaſonable 


Ri- In account dy 
chard Fenn, late of, &c. bill. C. T7. 


"iS 7, 


voip) Y 


"T0 


4- 


defendant a 
ſurviving bailiff 
of the pbiatiff 
account H original, 
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account of the time in which he, and one S. . 
now deceaſed, and whom the ſaid Kichard hath 
ſurvived, were the bailiffs of the ſaid John, and 


thereupon the ſaid John, by J. S. his attorne 
complains, For that whereas. 7 | P 


London, to wit. John 

bond, in K. B. Denn complains of Ki- 
chard Fenn, being in the 
cuſtody of the marſhal 

of the marſhalſea, of our 
Jord the now king, be- 
fore the king himſelf, 
of a plea, that be ten- 
der to the ſaid Fobn a 
certain bond, or writing 
obligatory, which he un- 
juſtly detains from him, 
Fer that bers. 


C. P. Londen, to wit, 
Richard Fenn, lateof Lan- 
don, yeoman, was ſum- 
moned to anſwer Fohn 


Denn in a plea, that he 


tender to him a certain 
bond or writing obliga- 
tory, which he unjuſſly 
detains from him; and 
whereupon the ſaid John, 
by J. S. his attorney, 
complains, For that 


whereas. 


*** 


© +4 nung nie S a dS ii... 


Tf the aſtion be for a box containing charters and 
writings, then ſay, of a plea that he render to the 
ſaid Fob a certain box, with charters, writings, and 
other muniments therein contained, which he unjuſt- 
ly detains, &c. If it be for a note, or bill of exchange, 


or leaſe, or other indenturs, name them ſpecifically, 


In debt generally London, fl, Fohn Denn 
ys LB complains of Richard 
Fenn, being in the cuſ- 
tody of the maiſhal of 
the marſhalſea, of oyr 
lord the now king, be- 
fore the king himſelf, of 
Jf on a warrant a plea, that he render to 
pf attgrney given the (aid Fohn 1000. of 


— hogs lawful money of Great 


tioned in ebe Britain, which he owes 

hedy of the ware to, and unjuſtly detains 

from him, 

whereas, Cc. 
I 


rams, 


For that 


. C. b. London, fl. Ri- 
chard Fenn, late of Lon- 
don, merchant, was ſum- 
moned to anſwer John 
Denn in a plea, that he 
render to him 100), of 
lawful money of Great 
Britain, which he owes 


to and unjuſtly detains 


from him, &c.; and 
whereupon the ſaid Fohn, 
by J. X. his attorney, 
complains, Fur that 


of 


whep 191, Sc. 


err , , ob =o. me. awe 
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of Privilege. 


Privilege is an exemption from ſome duty, 
burthen, or attendance, to which certain perſons 
are entitled from a ſuppoſition of law, that the 
ſtations they fill, or the offices they are engaged 
in, are ſuch as require all their time and care; 
and therefore, without this indulgence, it'would 
be impraQicable to execute ſuch offices to that 
advantage which the public good requires, 


All peers, without any diſtinction as to degree or Peers. 


rank, are entitled to privilege ; for they are obliged 
to attend the ſervice of the public, and are always 
ſuppoſed amenable, and to have ſufficient property 
to anſwer in ſuits and actions brought againſt 
them; and, on theſe grounds, are not to be ar- 


refled or molgęſted in their * A peereſs by birtb 
is entitled to privilege; ſo is a peereſs by mar- 


riage, and that as well during the covesture as after. 
4 Infl. 24. Dy. 60. 2 I»}t. 50. But i ſhe gain it 
by marriage, ſhe loſeth it if ſhe marry under the 
degree of nobility (e). Co. Lit. 16. 6, If a ducheſs 
by marriage marrieth a baron of the realm, ſhe re- 
maineth a ducheſs and loſeth not her name, be- 
cauſe her huſband is noble. bid. This privilege 
formerly extended to abbots, as it now does to 
biſhops, members of the convocation, and members 
of the houſe of commons at this day. 


The fixteen elected peers of Scotland ſhall have all Peers of Scor- 


the privileges of the peers of parliament of Great 
Britain; alſo all the reſt of the peers of Scotland 
ſhall have all the privileges of the peerage of Zng- 
land, except ſitting and voting in parliament. Cat. 
5. Ann. c. 8. 2 Str. 990. | 


re/led, but may be proceeded againſt by original 
writ or bill, Cow. Rep. 845. in the king's bench, 


and by bill in the common pleas ; and to compel an 


(e) Si mulier nobilis nupſerit ignobili definit eſe nobilit, 23 H. 6. ga. 
| | \ appear» 


« * v. 4 
* ; * 9 


In all civil cauſes theſe perſons are not to be ar- 
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Members of par- 
liament, 


Clerks of the 
le veral courts, 
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appearance, the proceſs is by ſummons and 4% 
tringas. Stat. 10. Geo. 3. c. 50. 

Members of parliament ſhall have the like pri- 
vilege of parliament, and therefore they cannot be 
arrefled in civil cauſes, but may be proceeded againſt 
the ſame as peers, 

The officers, mini/ters, and clerks of the cots in 
Weſtmin/ter= Hall, are allowed particular privileges 
in reſpect of their neceſſary attendance on thoſe 


courts : they are regulaily to ſue, and be ſued in the 


Serjeants, 


Attornies, 


When he is 
plaintiff. 


Judges, protho- 


notar ies. 


— 


courts they reſpe lively belong to, and cannot (except 
in certain caſes) be impleaded elſewhere; which 
privilege ariſes from a ſuppofition of law, that the 
bufineſs of the court, or their client's cauſes, 
would ſuffer by their being drawn into any other 
than that in which their perſonal attendance is 


required. 2 Infl. 551. 4 Ju. 71. Vauoh, 154. 


It is laid down that a ſerjeant at law mult be 
ſued by original writ, and nat by bill. Serj. 
Gird'er's Caſe. Barnes 256. | 

Attornies have privilege nat to be ſued in any 
other courts, except tho'e in which they are ſworn 
and admitted, becauſe of the prejudice that may 
accrye to the buſineſs of thoſe courts in which 
their attendance is required ; neither ate they to be 
held to ſpecial bail, becauſe they are obliged to 
attend, and therefore are preſumed tp be always 
amenable, 2 Leo. 256, When he juins, or is 
Joined in the ſame action with others, he js not 
privileged. Vent. 298. Dy. 277. 2 K Ul. Ab. 279. 
So if he join in a bail bond, hut he muſt be ſued 
jointly, OI 

When an attorney is plaintiff, he ſues by at- 


tachment of privilege; and is ſued by bill, 4 1. 


71.99. 112. In the exchequer, when the plaintiff 
is privileged, the ſuit is by 9 minus; where the 
defendaat is privileged, the ſuit is by bill, 2 Salk. 
540 


C. B. ate not ſuable by original, but by bill only. 
2 Maid. 297. 3 Lev. 398, 3 Salt. 283. pl. 8. 


It 


The judges, prothonotaries, &c, of the court of 


A xa wn Vc] «<<. A twy 


er. 
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It ſeems à general rule, that there can be no No privilege 
privilege againſt privilege : ſo that if an officer of . int provitege. 
one court, ſues an officer of another, the defendant 
ſhall not plead his privilege ; for the attendance of 
the plaintiff is as neceſſary in his court as the de- 
ſendant is in bis, and therefore the cauſe is legally 
attached in the court where the plaintiff is an 
officer, Br. Privi. pl. 40. 

If both plaintiff and defendant be attornies of the It both be at- 
ſame court, the ſuit muſt be by bill, 2 Str. 1099. ens. 

[f an attorney of the king's bench ſue an attorney When may ſve , 
of the C. B. and contrariwiſe, he may ſue out an by *tachment. 
attackment of privilege, and hold him to bail. 

Barnes 441. 1 Llack, Rep. 19. ans 

When an aQion is ſued by the king againſt a when by the 
privileged perſon, the defendant, ſhall not have pri- King. 
vilege; for privilege is not good againſt privilege. 

Ld. Raym. 27. 


Ai ddleſox, to uit. Middleſex, to wit. Declaration be 


. John Denn complains of Jahn earl of B. was * gie. in K. Z. 


in earl of B. of a ſummoned to anſwer 
plea of treſpaſs un the John Denn in a plea of 


buck caſe, For that whereas treſpaſs on the caſe; and 1 
2 be (add, pledges), whereupon the ſaid Fobn, I 
1 by S. W. his attorney, 1 
van compl.ins, For that whereas, fc. 5 |. 
5565 N. B. In the common concluſion to a bil! or Contempt to I 

by declaration, leave out the words, ** bur contriving m_ 4 , 
N and fraudu'ently intending to deceive and defraud ib ; 
Ui ſaid Fohn,” it being a contempt to charge a peer 1 

| with any ſpecies of fraud ; and pray proceſs at the 3 
by end of the bill, the ſame as againſt a member of J 
7 "f parliament, (which ſee further on). The form of 4 
if the declaration by bill in the Hing Bench, is an exact 45 
Kyo copy of the dill, | - ; 
dall. E Malleſex, to wit. Middliſex, to wit. The like ty ori- | 
+ of of John Denn complains of Richard Fenn, late of ginal in X. 8. q 
ly, Richard Fenn, eſg. (hav. Mefiminſter in the faid 


8 ing privilege of patlia- county, eſquire, (having 
b It | ment) privi- 


— >= my 1 — "Wo ue J 


* 
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ment) of a plea of treſ- 
paſs on the caſe, For 
that wher eas, Se. add, 


pledges. 


privilege of parliament) 
was ſummoned toanſwet 
John Dem of a plea of 
treſpaſs on the caſe; and 
whereupon the ſaid Jahn, 


by F X. his attorney, complains, For that whereas, 
B. The like words muſt be left out in thy 
concluſion of the declaration as againſt a peer of the 
realm; and at the ent of the concluſion after the 
of pro» words ſuit, &c. add theſe, ** And bereupon the ſaid 


Prayer 

or he ved John Denn prays the proceſs of our lord the now 
— peer or 4g, according to the form of the flatute in ſuch caſe 
made and provided, to be made to him thereupon, and 


it is granted to him, c. 


The common pleas differ in the form of the bill; 
thus: The term the bill is fied of, is to be firſt put. 


To the juſtices of our 

peer in the GP. 1d in Y the 
| bench. 

Middleſex, to wit. 

Fohn Denn, by S. . 

his attorney, complains 

of C. duke B. (f) in 

a plea of treſpaſs on the 

caſe, For that whereas, 

to ſuit, &c. then ſay, 

Proyer of proteſi. and hereupon the ſaid 

- John prays proceſi - 

lord the king, according 

to the form of the flatute, 

c. to be made to him 

thereupon, and it is 

granted to him, &c.” 

add, pledges to proſe- 

Cute. 


Againſt a member in C. P. 
70 the juflicet of out 
| botd the king of thi 
bench, 

Middleſex, to wits 
rap Denn, by S. M. 
is attorney, complains 
of Richard Fenn, eſquire; 
(having privilege of par- 
liament) in a plea of 
treſpaſs on the caſe, For 
that whereas, to ſuit, &c. 
& and hereupon the ſaid 
John prays the proceſs of 
our lord the king, accord- 
ing to the form of thi 


flatute, Sc. to be mad? 


to him thereupon, and it 
is granted to him, Mc. 
add, pledges to proſecute, 


(0 In the count you need only fate him to be dale; a that the 
| duke was indebted, and that the ſaid duke undertook and promiſed to 


pay, &c, So of a marguis, earl, or viſcount. 
The 
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The declaration in the common pleas 


begins 


with a memorandum of the plaintiff's having ex- 
hibited his bill, the ſame as a declaration againſt 


attoracye 
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an attorney (which ſee hereafter). 
Michas Term in the 34th year of the reign of king 
George the Third. 
k. B. Middleſex, to C. P. To the juſtices of nit uniintins 
wit. John Doe complains our lord the king of 
of Richard Roe, gentle- bench. | 
man, one of the attornies Middleſex, to wit. 


of our lord the king, be- 
fore the king himſelf, 
preſent here in court in 
his own proper perſon, 
of a plea of treſpaſs on 
the caſe, For that where- 
as, At the end ſay, and 
therefore he brings his 
ſuit, &c. add, pledges 
to proſecute, 


John Doe, by S. M. his 
attorney,, complains of 
Richard Roc, genileman, 
one of the attornies of 
the court of our lord the 
king of the bench, pre- 
ſent here in court in his 
own proper perſon, oka 
plea of treſpaſs on the 
caſe, For that whereas. 


| At the end ſay, and 
therefore he prays relief, &c. add, pledges, 
If an attorney ſues by original writ, he waives his 
privilege, and mult make an attorney for him. 


The declaration in the king's bench is an exact Declaration, 


copy of the bill, but the common pleas always add 
a memorandum of having exhivited or filed the 
bill preceding; becauſe that court requires an ap- 
pearance to be entered by the defendant, and in 
default, a forejudger may be ſigned. 


Michas Term, 34 Geo. 30. 
Middleſex, 


/ 


to wit. Be it remembered, that, on Declaration in 


the 6th day of November in this ſame term, John C. P. gent an 


Dee, by S. M. his attorney, came here into court 
and exhibited to the juſtices of our lord the king 
here, his certain bill againſt Richard Roe, gentle- 
man, one of the attornies of the court of our lord 
the king of the bench, preſent here in court in his 


attorney. 


proper 


. 
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proper perſon, the tenor of which faid bill follows 
in theſe words, to wit: To the juſtices of our lord 
the king of the bench. Middleſex; to wit; to the end 
of the bill verbatim, adding pledges,” e ns 


Form of a bill Midaleſex, to wit. 

for an attorney Jahn Denn, gentleman, 

in the XK. B. f 

againſt a com- One of the attornies of 

mon perſon, the court of our lord the 
king, before the king 
himſelf, being, accord- 
ing to the liberties and 
privileges of the ſame 
court, uſed and approved 
of in the ſame, from 
time whereof the me- 
mory of man is not to 
the contrary, preſent 
here in court, in his pro- 
per perſon, complains of 
Richard Fenn, being in 
the cuſtody of the mar- 
ſhal, &c. of a plea, For 
that whereas. 


An attorney in the 
common pleas ſues al- 
ways as ſuch (againſt 
unprivileged perſons), by 
attachment 4 privilege, 
and the declaration is as 
follows: 

Middleſex, to wit. 
Richard Fenn, late of 
Weſtminſter in the ſaid 
county, yeoman, was 
attached by a writ of 
our lord the king of 
privilege, iſſuing out of 
the court here, to an- 
ſwer to John Denn, one 

f the attornies of the 
court of our lo1d the 


king of the bench here, 


according to the liber- 


ties and privileges of the ſame court, for ſuch at- 
tornies and other miniſters of the ſame bench, 
time out of mind uſed and approved of in the 
ſame, of a plea of treſpaſs on the caſe, &c. and 
whereupon the ſaid 7chn, in his proper Perſon, 
complains, That whereas, add, pledges to pro- 


ſecute. 


Bill for an at- K. B. Middleſex, to 

2 _ n wit, Jobn Denn, gentle- 
attorney of the 

las covet. man, one of the attornies 

of the court of our lord 

the king, before the king 

himſelf, being, accord - 

ing to the liberties and 

privileges of the fame 

court 


C. P. To the juſtices of 
our lord the king of the 
bench, 

Middleſex, to wit. 
Fohn Den, gentleman, 
one of the attornies of 
the court of our lord the 
king of the bench, be- 

| ing 


IS Ag 


wit, 
e of 
ſaid 
Was 
it of 
8 of 
ut of 
o an- 
One 
F the 
the 
here, 
liber- 
h at- 
ench, 
n the 
, and 
erſon, 
| pro» 


ces of 
If the 


wit. 


eman, 
ies of 
xd the 
„ be- 

ing 


court uſed and approved 
of, from time whereof 
the memory of man is 


not to the contrary, 


preſent here in court in 
his own proper perſon, 
complains of Richard 
Fenn, gentleman, one of 
the attornies of the ſaid 
court of our ſaid lord 
the king, before the 
king himſelf, preſent here 
alſo in court in his own 
proper perſon, of a plea 
of treſpaſs on the caſe, 
For that whereas, add, 


pledges, 
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ing, according to the 
liberties and privileges of 
the ſame court uſed and 
approved of, from time 
whereof the memory of 
man is not to the con- 
trary, preſent here in 
court in his own proper 
perſon, complains of 
Richard Fenn, gentle- 
man, one of the attor- 
nies of the ſaid court of 
the ſaid lord the king of 
the bench, preſent alſo 
here in court in his own - 
proper perſon, For that 
whereas, add, . pledges. 


The declaration in the C. P. will be the ſame 
as in the former one, with a memorandum of the 


bill being filed or exhibited, and ating both to be 


attor nies, the ſame as in the bill, 
If an action be commenced 


muſt ſue by guardian, or prochein amy, as the 


court pleaſes, Co. Lit. 135. 6. 


13 Ed. 1. c. 153 


and a general rule to proſecute and defend all ſuits 
will be ſufficient, Str. 304+ 


K. B. Middleſex, to 
wit. Jobn Denn, by Ri- 
chard Roe, (who is admit- 
ted by the court of our 
lord the king, before the 
king himſelf here, to pro- 
ſecute for the ſaid Fobn 
Denn, who is within the 
age of 21 years, as the 
next friend of the ſaid 
John Denn) complains 
of Thomas Fenn, being 
in the cuſtody of the 
| marſhal 


GP. 


don, yeoman, was attach- 
ed to anſwer Fohn Denn 
ina plea of treſpaſs on the 
caſe, and whereupon the 
ſaid Fohn, by Richard 
Roe, (who is admitted 
by the court here to pro- 
ſecute for the ſaid Fohn 
Denn, who is within 
the age of 21 years 
as the next friend of the 

ſaid 


by an infant, he Infants. 


London, ſſ. Declaration by 
Thomas Fenn, late of Lon- in infant. 


8a Forms of the Courts. 
marſhal of the marſhal- ſaid Jobn Denn,) com- , 
ſea of our lord the now plains, For that whereas, 
king, before the king Sc. (to the end); where- = 
himſelf, of a plea, For fore the ſaid Fohn Denn f 
that whereas, &c. to the ſaith, he is injured, and 
ſaid John Denn, his da- hath ſuſtained damage to 4 
mage of 5; ol. and there= the value of 50¼. and 
fore he brings his ſuit, therefore he brings his b 
&c. add, pledges. ſuit, &c, | p 
In an action againſt an infant, the plaintiff may - 
declare againſt him as againſt another perſon ; for : 
if he is not chargeable in reſpe of infancy, he * 
may plead that he is within age by his guardian. 0 
v 
: £ 
Of Corporations, i 4 
U corporations. Corporations are of ſeveral natures, all of them 5 
1 inſtituted for the better government of a people * 
| combined together, and living under a regular di 
[ ſyſtem of laws. 10 Co. 29. 6. | eq 
| Ave aggregate or Of corporations ſome are aggregate, and ſome 1 
| ſoles are ſole. Corporations aggregate conſiſt of many | 
5 perſons united together into one ſociety, and are I 
[ kept by a perpetual ſucceſſion of members, ſo 20 Ji 
yy to continue for ever; of which kind are the d 
* mayor and commonalty of a city, the head and 6 
. fellows of a college, the dean and chapref of a 
* Sole. cathedral. Corporations /ole conſiſt of one perſon 2 
i | only, and his ſucceſſors, in ſome particular ſtation, in 
If who are incorporated by law, in order to give them 
1 ſome legal capacities and advantages, particularly b: 
K that of perpetuity, which, in their natural perſons, ſe 
4 they could not have had. In this ſenſe the king 
bt” is a ſole corporation ſo is a biſhop, ſo are ſome 7 
1 deans and prebendaries diſtinct from their chapters, 
1 and ſo is every parſon and vicar. Co. Lit, 43. 
tb As to name, The names of corporations are given of neceſſity, m 
j for the name is, as it were, the very being of . 
N | conſli- 
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conſtitution : for tho” it is the will of the king 
that erects them, yet the name is the knot of their 
combination, without which they could not per- 
ſorm their corporate acts; for it is no body to 
plead, and be impleaded, to take and give, until 
it hath got a name, 10 Co. 28. 2 Inft. 666. 

Corporations aggregate may ſue in their own name, Corporations | 
by an attorney appointed under their ſea], and may {887297 mY 
proceed by latitat, capias, &c. but if they be ſued, hae 10 ſued, muſt 
it muſt be by original writ, and for want of ap- be by original, 
pearance may be diftrained. Co, Lit. 66. It is 
ſaid the ſummons ſhould be ſerved on the mayor, 
or other head officer, Sty. Rep, 367. 1 Chan. 
Caſ. 206. If no appearance, a diſtringas iſſues, 
whereby the ſheriff may diſtrain the lands and 
goods which conſtitute the common flock of the cor- 
poration. 1 Vent. 51. Skin. Rep. 27. If they If neither lands 
have neither lands nor goods, it is ſaid, there is no not goods. | 
way to compel them to appear, 1 Vern. 122. but 
only in parliament, 1 Chan. Caſ. 204. for it is a 
rule, that, for a public concern, the ſheriff cannot 
diſtrain any private perſon who is a member of the 
corporation, 1 Vent. 351. Cowp. 85. Bro. Ab. 

135. | 

A corporation aggregate cannot be outlawed, Cannot be out- 
10 Co. 12. 5. 45 Ed. 3. 2, 3. No attachment lwes. 

lies againſt a corporation, Raym. 152. nor can be 

declared againſt as in cuſtody of the marſhal. 

6 Med. 183. Ld. Ray. 79. 

They muſt ſue by their name of incorporation, Muſt ſue by 
2 Ini. 666. and muſt alſo be ſued by the name of their name. 
incorporation. bid. 

A ſole corporation ſhall be tried by his name of Sole corporation. 
baptiſm, and muſt always ſhew quo jure he is 
ſeized, 2 Lev. 68. Dy. 86. 5. 

If a corporation be miſ named it may be pleaded, Miſnomer, 
but only in abatement. 26 H. 8. 1b, Bend. pl. 89. 


London, to wit. The C. P. London, to wit. For be corpora- 
mayor and commonalty, John Roe, late of, Sc. {190 2 FR" 


and G3 2 Was 


For the ftation- 


bill in debt in 
X. B. 


and citizens of the city 
of Londin, complain of 
John Ree, being in the 
cuſtody of the marſhal 


of the marſhalſea of our 


lord the now king, be- 
fore the king himſelf, 
of a plea of treſpaſs on 
the caſe, For that where- 
as, &c. tothe ſaid mayor 
and commonalty, and 
citizens of the ſaid city, 
their damage of 50l. and 
therefore they bring their 
fuit, &c. add, pledges. 
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was attached to anſwer 


the mayor and commo- 


nalty, and citizens of 
the city of London, in a 
plea of treſpaſs on the 
caſe; and whereupon the 
faid mayor and commo- 
nalty, and citizens of the 
ſaid city, by J. S. their 
attorney, complain, For 
that whereas, &c. where- 
fore the ſaid mayor and 
commonalty, and Citi» 
zens of the ſaid city, 
ſay, they are injured and 
have ſuſtained damage to 


the value of 50/. and therefore they bring their 


fuit, &c. 
London, to wit. The 


er's company by maſter and wardens, Or 


guardians and commo- 
nalty of the myſtery or 


art of ſtationers of the 
city of London, complain 


of John Hunt, being in 


the cuſtody of the mar- 
ſhal of the marſhalſea of 
our lord the now king, 


before the king himſelf, 
in a plea that he render 
to mem 100/, of lawful 
money of Great Britain, 


which he owes to and 


unjuftly .detains from 
them, For that whereas, 


&c, to the damage of 


the ſaid maſter and war- 
dens, or guardians and 
commonalty of the ſaid 


myſtery 


C. P. Cambriageſbire, 
to wit, Gerrard Herring, 
late of Cambridge in the 
ſaid county, draper, was 
ſummoned to anſwer to 
the mayor, bailiffs, and 
burgeſles of the city of 
Cambridge, in a plea 
that he render to them 
50l. of lawful money of 
Great Britain, which he 
owes to and unjuſtly 
detains from them; and 
whereupon the Afaid 
mayor, bailiffs, and bur- 
geſſes, by Richard Fenn 
their attorney, complain, 
That whereas, c. to 
the damage of the ſaid 
mayor, bailiffs, and bur- 
geſſes of 100/, and there- 

fore 
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myſtery or art of ſta- fore they bring their 
tioners of the city of ſuit, &c. 

London, of Sol. and 

therefore they bring their ſuit, &c. 

Oxfordſhire, M, The mayor, bailiffs, and com- Againft a corpo= 
monalty of the city of Oxford, were ſummoned toon. 
anſwer John Denn, in a plea of treſpaſs on the caſe; 
and whereupon the ſaid Fohn, by Richard Roe his 
attorney, complains, For that whereas, 

In proceeding againſt the hundred on the ſtatute Agia the 
of hue and cry, the plaintiff muſt ſue by original in funded on 
the K. B. as well as in the C. B. for the inhabit- and cry. 13 Za. 
ants of a hundred cannot be in cuſtody of the :, 
marſhal, 3 Keb. 126. 4 Mad. 296. 2 Saund. 375. 
and to be tefted forty days after the robbery, 

2 Leon. 12. If ſeveral are robbed, they cannot 
join, except where they be joint owners of the 
money ſtolen, Dy. 370. 4. 2 Leo, 12. 

Norfolk, to wit, The men, inhabiting in the Declaration 
hundred of Grimſhaw in the ſaid county, were — Re 
attached to anſwer to our ſovereign lord the king gatute of hue 
and to Jobn Whitworth, who ſues as well for our and ci. 
ſovereign lord the king as for himſelf in this behalf, 
in a plea of treſpaſs and contempt againſt the form 
of the ſtatute of hue and cry in ſuch caſe made 
and provided, &c.; and whereupon the ſaid Jen, 
who ſues as aforeſaid by Richard Fenn his attorney, 
complains, That, c. (to the end of the declara- 
tion and breach); then conclude thus, To the great 
damage of the ſaid Fohn, and againſt the form of 
the ſtatute in ſuch caſe made and provided where- 
by the ſaid John, who ſues as aforeſaid, ſaith, he is 
injured and hath ſuſtained damage to the value of 
150/, and thereupon he brings ſuit, &c, Vide 
Lil. Entr. 295. 

The declaration muſt be againſt the inhabitants 
of the hundred generally; for if it is againſt any by 
name, and ad are not named, it is bad, 2 Keb. 

126. Comyn. Dige/i, 224. title Pleader. The de- 
claration need not recite the original at large, 
Rulz M, 1654. nor more of the ſtatute than is per- 

G 3 tinent 
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tinent to the action. 2 Vent. 215. The copy of 
original to be ſerved upon the high conſtable of the 
hundred wherein the robbery ſhall happen, who is 
to cauſe appearance to be entered. ide the flat. 
8 Geo, 2. c. 16. 22 Geo. 2. c. 24 and 26, The 
venire ſhall be awarded de corpore comitatus, except 
the hundred againſt which the action is brought. 
29 Geo. 2. c. 18. 

Ag ons qui Actions upon ſtatute are at the ſuit of the king 

* only, viz. by indictment or information; or at 
the ſuit of the party, qui tam pro domino rege quam 
ſeipſo ſeguitur; or at the ſuit of the party alone, 

An action qui tam muſt be to anſwer the party 
who ſues as well for the king as for himſelf, Cro. Car, 
255. or ad reſpondendum domino 74! et parti qui . 
Sc. Cro. Car. 256. Jon. 261. 

If by a ſtatute a penalty be expreſsly allotted to 
the party grieved, he alone may ſue for it, without 
ſaying, qui tam, Fc. So upon every ſtatute which 
gives the penalty, to the party grieved, 

Tf penalty be If the act of parliament gives a penalty to the 
ee the informer and the poor of the pariſh, the declara- 
— _ tion may be either “ to render to the informer,” or, 
% to the informer and the poor, and ſo may the 
judgment, 4 Burr. 2018. Frederick v. Lookup. 
Declaration by Middleſex, to wit. Sir Thomas Frederick, late 
original ate of of Meſtminſter in the ſaid county, baronet, was 
org where ſummoned to anſwer to Andrew Lookup, who ſueth 
titled to a pat. as well for himſelf as for the poor of the pariſh of 
St. Paul Covent-garden in the county of Middleſex 
aforeſaid, in a plea that he render to the poor of 
the pariſh aforeſaid, and to the ſaid Andrew who 
ſueth as aforeſaid, the ſum of 3150ʃ. which he 
owes to them, and unjuſtly detains, &c.; and 
whereupon the ſaid Andrew, who ſueth as afore- 
ſaid by 8. B. his attorney, ſaith, That, &c. to the 
ſaid Andrew, who ſues as aforeſaid, his damage of 
10l. and therefore he brings ſuit, &e, 


Declaration on a London, fl. John Denn, C. P. London, ſſ. Ri- 


„ bil. action who ſues in this behalf, chard Fenn, late of London, 
i 9 pyeoman; 


Forms of the Courts. 


as well for our ſovereign 
lord the king as for him- 
felf, complains of Ri- 
chard Fenn, being in the 
cuſtody of the marſhal 
of the marſhalſea of our 
lord che now king, be- 
fore the king himſelf, 
of a plea that he render 
to our ſaid lord the king, 


and to the ſaid John, 


who ſues as aforeſaid, 
pool. of lawful money of 
Great Britain, which he 
owes to and unjuſtly de- 
tains from them, For that 


whereas, Ec. to the ſaid 


7Zobn, who ſues as afore- 
taid, his damage of 10ʃ. 
and therefore he brings 


yeoman, was ſummoned 
to anſwer Fohn Denn, 
who ſues as well for our 
ſovereign lord the king 
as for himſelf, of a plea 
that he render to our 
ſaid lord the. king, and 
to the ſaid Jaba, who 
ſues as aforeſaid, 50/. of 
lawful money of Great 
Britain, which he owes 
to, and unjuſtly detains 
from them, Fir that 
whereas, c.; whereupon 
the ſaid John, who ſues 
as aforeſaid, ſaith, that 
he is injured and hath 
ſuſtained damage to the 
value of 10/. and there- 
upon he briogs his ſuit, 


his ſuit, &c. &c, 
[avs 
or, In actions upon any general ſtatute, it is ordered, 
he that the declaration repeat not the original writ, 
but only the nature of the action, as in a plea of 
ate treſpals and contempt . againſt the form of the 
as ſtatute. R. M. 1654. ſect. 16. | | 
th Oxford/bire, to wit, Richard Fenn, late of Declaration in 
of IWitney in the ſaid county, was ſummoned to Flein. 


anſwer John Denn of a plea wherefore he took the 


of cattle of the ſaid Fohn, and unjuſtly detained them 

ho againſt ſureties and pledges; and whereupon the 

he ſaid Jahn, by S. L. his attorney, complains, That 

ad the {aid Richard, on, &c. to the end of the count; 

e- then ſay, M bereupon the ſaid Fohn ſaith, that he is Concluſen 
ne injured, and hath ſuſtained damage to the value of 

of 100/, and therefore he brings his ſuit, &c. 

If cattle and houſhold goods, &c, are taken, 
ſay, of a plea wherefore he took the cattle, giods, 
i and chaitels of the ſaid Fobn, and unjuſtly detained, 
Q Go 
ls G 4 As 
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As this proceeding is by original in both courts, 
the above form will do in either. 
© Venve where The declaration may be laid in the county where 
eattle taken, or the cattle or goods were taken, or in the, county into 
_— after. which they are drove after the taking, F. N. B. 

&. 
69. 2 Wil. 355. | 
Declarationmuſt The declaration muſt be ſeveral by every one 
be _ two who has ſeveral property, for two perſons who 
— in. have not a joint intereſt, cannot join in replevin. 
tereſt cannot Coke Lit. I45. 6, | 
Join, The taking need not be laid in the place where 
1 the taking originally was, any other place, where 
place where it the cattle when in defendant's cuſtody, is good, 
originally was. 2 Wilſ. 354. Walton v. Kerſop. Vide 1 Sid. 9. 
Z Burn. 353. If there is a wrongful taking at fir/l, 
the wrong is continued to any place where the de- 


fendant has them. 2 Will. 355. Wilmot, C. J. 


Of Executors, 


Executors, &. If there be ſeveral erecuters, all muſt join in the 
action, altho* ſome do not prove the will, 9 Co. 
37. 1 Sid. 449. but when actions are brought 
againſt them, it muſt be only again ſuch as admi- 
niſler, 1 Roll. Ab. 924; 
As to form of With reſpect to the forms of declarations by and 
the declaration. againſt executors and adminiſtrators, where the action 
is upon promiſes made to, or by the teſtator or in- 
teſtate, it is to be obſerved, that where they ſue for 
a thing that is demanded in right of their teflator, 
they are to name themſelves executors or adminiſira- 
tors, which ſhews a title in them to recover the 
demand; and at the foot of the declaration, they 
are to make a profert of the letters teſlamentary, or 
letters of adminiſiration granted, or the declaration 
will be bad on a ſpecial demurrer: and if they be 
ſued for the debt of the teſtator or inteſtate, the 
plaintiff muſt name them executors or adminiſtrators. 


By executor of In a declaration by an executor of an executor, 


an ezecutor. he 


rs, 
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he ſhould ſet forth, that the firſt executor proved 
the will; for otherwiſe he has no title, 2 Str. 716. 
but it is aided after verdict, | 
An executor cannot join in the ſame declaration Cannot join a 


a demand by his teſlator, and in his own right. wares tiene 
I Will. 171. Hooker, Ex. v. Quilter. of teſtator, 


An executor may bring an action before probate, May bring ae- 
but cannot declare till probate granted; for when he — — pro- 
comes to declare, he muſt produce his letters teſta- n e 


mentary, Salt. 302. Went. 34. 


K. B. London, iT. Jobn . P. Lindon, to wit. For an executor 
Denn, executor of the laſt Richard Fenn, late of in caſe. 


will and teſtament of Ri- 
chard Roe deceaſed, com- 
plains of Richard Fenn, 
being in the cuſtody of the 
marſhal of the marſhal- 
ſea of our lord the now 
king, before the king 
himſelf, For that whereas 
(to the end of the decla- 
ration), to the ſaid John, 
executor as aforeſaid, his 
damage of 100l. and 
therefore he brings his 
ſuit, &c. And the ſaid 


. Jobn Denn brings here 


into court_ the letters 


teſtamentary of the ſaid 


Richard Roe, whereby it 
fully appears to the court 
here, that the ſaid Fobn 
is the executor of the 
laſt will and teſtament 
of the ſaid Richard Roe, 
and hath the adminiſtra- 


London, yeoman, was at- 
tached to anſwer —— 
Denn, executor of the 
laſt will and teſtament 
of Richard Roe deceaſed, 
in a plea of treſpaſs on 
the caſe; and whereupon 
the ſaid Jabn, by F. S. 
bis attorney, complains, 
For that whereas (to the 
end of the declaration, 
ſuit, &c.) then ſay, And 
the ſaid John brings here 
into court the letters 
teſtamentary of the ſaid 
Richard Ree, wheteby it 
fully appears to the court 
here, that the ſaid John 
is the executor of the 
laſt will and teſtament 
of the ſaid Richard Roe, 
and hath the adminiſtra- 
tion thereof, &c. 


tion thereof, &c. add, pledges. \ 

An executor muſt ſhew the letters teſlamentary of The want of 

the teflator, and the want of it was formerly held tegmentary 

to be not aided on a general demurrer, Gro. good cauſe of 
Eliz,, [tfcial demurrer, 


profert of letters 


90 


Ateinſt an exe- 
cutor by bill. 
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Elix. 551.3; now it is aided by ſtat. 4 & 5 Ann, 


c. 16. and muſt be ſhewn ſpecially for cauſe of 


demurrer. 


London, to wit. John 
Denn complains of Ri- 
chard Fenn, executor of 
the laſt will and teſta- 
ment of Richard Roe 
deceaſed, being in the 
cuſtody of the marſhal 
of the marſhalſea of our 


lord the now king, be- 


By 2 ſorviving 
e Kecutor. 


fore the king himlelf, of 
a plea of treſpaſs on the 
caſe, For that whereas, 


N. B. 


C. P. Landon, to wit. 
Richard Fenn, executor 
of the laſt will and teſta- 


ment of Richard Roe de- 


ceaſed, was attached to 
anſwer John Denn in a 
plea of treſpaſs on the 
caſe; and whereupon the 
faid John, by F. S. his 
attorney, complains, For 
that whereas. | 


In this caſe, the plaintiff cannot make 


a profert of the letters te/?amentary of the defendant's 
teſtator, becauſe he has no power to produce 


them, 


' London, to wit, John 
Denn, ſurviving executor 
of the laſt will and teſta- 
ment of Richard Roe de- 


| ceaſed, complains of Ri- 


P. rofert, 


chard Fenn, being in the 
cuſtody of the marſhal, 
&c, of a plea of treſpaſs 
on the caſe, For that 
whereas, c. 


C. P. London, to wit. 
Richard Fenn, late of, &c. 
was attached to anſwer 
John Denn, ſurviving 
executor of the laſt will 
and teſtament of Richard 
Roe deceaſed, in a plea 
of treſpaſs on the caſe; 
and whereupon the ſaid 
Fobn, by J. S. his at- 
torney, complains, Fir 


that whereas, And he brings into court here the 
letters teſtamentary of the ſaid Richard, whereby 
it fully appears to the court here, that the ſaid 
John, and one James Roe, in the life-time of the 
ſaid James, were the executors of the laſt will and 
teſtament of the ſaid Richard; and the ſaid Janes 
being now dead, the ſaid Jobn is the ſurviving 
executor as aforeſaid, and hath the adminiſtration 


thereof, &c, 


K. B. 
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London, to wit. Ni- Ateinſt a furvi- 
chard Fenn, ſurviving ing executor. 
executor of the laſt wil 
and teſtament of Richard 
Roe deceaſed, was at- 
tached to anſwer Foba 
the cuſtody of the mar- Denn in a plea of treſ- 
ſhal of the marſhalſea, paſs on the caſe; and 
Kc. whereupon the ſaid John, 
by J. S. his attorney, 


K. B. London, to wit. 
ahn Denn complains of 
Richard Fenn, ſutviving 
executor of the laſt will 
and teſtament of Richard 
Roe deceaſed, being in 


complains, That whereas. 

If the executor of the executor have any goods Executor of exe- 
or chattels in his hands, which did not belong to er. 
the firſt teſtator, the executor of the ſame teſtator 
ſurviving, may have action againſt the executor of 
the executor for the ſame; for the power of the 
executor who died firſt, was determined by his 
death, the other then ſurviving. Stoin. 324. 

If two be appointed executors, and the one If two appointed 
maketh his teftament, wherein he nameth an exe- 1 
cutor, and dieth, his co. executor ſurviving; in this ing an execuror, 
caſe, the executor of the executor is not to be his co executor 
joined with the executor ſurviving, neither in the “%ig. 
will, nor in ſuits or actions. id. 


London, to wit. John 
Denn, executor of the 
laſt will and teſtament 


C. P. London, to wit, For an executor, 


, againſt an exe- 
Richard Fenn, late of cutor in caſe. 


of Richard Roe deceaſed, 
complains of Richard 
Fenn, executor of the 
laſt will and teſtament 
of Robert Willi deceaſed, 
being in the cuſtody of 
the marſhal of the mar- 
ſhallea of our lord the 
now king, before the 
king himſelf, of a plea 
of treſpaſs on the caſe, 
For that whereas. Add, 
piedges; and alſo the 


profert 


London, yeoman, exe- 
cutor of the laſt will and 
teſtament of Rebert Willi 
deceaſed, was attached 
to anſwer John Denn, 
executor of the laſt will 
and teſtament of Richard 
Roe deceaſed, in a plea 
of treſpaſs on the caſe; 
and whereupon the ſaid 
John, by F. S. his af. 
torney, complains, That 
whereas, &c. to the ſaid 
Fobn, executor as afore- 

ſaid, 
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profert in curid of the ſaid, his damage of go/, 
letters teſtamentary of and therefore he brings 
Richard Roe only. his ſuit, &c. add, the 

profert in curia of the 


letters teſtamentary of Richard Roe only. 


Againſt the exe- 
cutors of an 
executrix in 


London, to wit. Fohn 


C. P. London, to wit, 
Denn complains of Ri- 


Richard Fenn, late of Lan- 


For a huſband 


Executrix in 


5 wife, where 
wife was 


chard Fenn and Thomas 
Doe, executors of the 
laſt will and teſtament 
of H. F. widow de- 
ceaſed, who was, in her 
life time, executrix of 
the laſt will and teſta- 
ment of R. F. her late 
huſband deceaſed, being 
in the cuſtody of the 
marlhal of the marſhal- 


ſea of our lord the now 


king, before the king 
himſelf, . of a plea of 
treſpaſs on the caſe, For 
that whereas. 


London, to wit. John 
Denn, and Ann his wife, 
(which ſaid Ann is the 


executrix of the laſt will 


and teſtament of Richard 
Dee deceaſed) complain 
of Richard Fenn, being 
in the cuftody of the 
marſhal of the marſhal- 
ſea of our lord the now 
king, before the king 
himſelf, of a plea of treſ- 


paſs on the caſe, For that 


quhereas, Add, pledges ; 
and, profert in * 


din, yeoman, and Thomas 
Doe, late of the ſame 
place, yeoman, execu- 
tors of the laſt will and 
teſtament of H. F. 
widow deceaſed, who 
was, in her life time, 
executrix of the laſt will 
and teſtament of R. F. 


her late huſband de- 


ceaſed, were attached to 
anſwer John Denn in 2 
plea of treſpaſs on the 
caſe, &c.; and where- 
upon the ſaid Jahn, by J. 
X. his attorney, com- 
plains, For that whereas, 


C. P. London, to wit, 
Richard Fenn, late of 
London, yeoman, was at · 
tached to anſwer Fobn 
Denn, and Ann his wife, 
(which ſaid Ann is the 
executrix of the laſt will 
and teſtament of Richard 
Dee deceaſed) in a plea 
of treſpaſs. on the caſe; 
and whereupon the ſaid 
John, and Ann his wife, 
executrix as aforeſaid, 
by J. S. their attorney, 
complain, For that 


whereas, 
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of the letters teſtamen- 
taty. 


K. B. London, to wit. 

ahn Denn complains of 
erin Fenn, aud Ann his 
wife, (which ſaid Ann is 
the executrix of the laſt 
will and teſtament of 
Richard Dee deceaſed) 
being in cuſtody of the 
marſhal of the marſhal- 
ſea of our lord the now 
king, before the king 
himſelf, of a plea of treſ- 
paſs on the caſe, For 
that whereas, Add, 
pledges. | 


whereas, &c. add, pro- 
fert in curd of the letters 
teſtamentary. 


CP: London, to wit. Againſt a buf- 


Richard Fenn, late of Lon- band and wife 


den, yeoman, and 11 


his wife, (which ſaid 


" Ann is the executrix of 


the laſt will and teſta- 
ment of Richard Dee de- 
ceaſed) were attached 
to anſwer John Denn in 
a plea of treſpaſs on the 
caſe ; and whereupon the 
ſaid Richard Fenn, by F. 
X. his attorney, com- 
plains, Fer that whereas. 


Executors of executors ſhall have actions of Executors of 
debt, account, and of goods carried away of their tons. 
firſt teſtator, in the fame manner as the firſt teſta - 
tor. 25 Ed. 3. ft. 5. e. 5. 


1liddleſex, to wit. 
John Denn, executor of 
the laſt will and teſta- 
ment of Richard Gee de- 
ceaſed, who was execu- 
tor of the laſt will and 
teſtament of John Dee 
deceaſed, complains of 
Richard Fenn, being in 
the cuſtody of- the mar- 
ſhal of the marſhalſea of 
our Jord the now king, 
defore the king himſelf, 
of a plea of treſpaſs on the 
caſe, For that whereas, 


Middleſex, to wit. Ri- For an executor 
chard — late of Wf- — * 
minſter in the ſaid coun- 
ty, yeoman, was attach- 
ed to anſwer Jobn Denn, 
executor of the laſt will 
and teſtament of Richard 
Gee deceaſed, who was 


executor of the laſt will 


and teſtament of John 
Doe deceaſed, in a plea 
of treſpaſs on the caſe 
and whereupon the ſaid 
Jobn, executor as afore- 
laid, by J. X. his at- 
torney, complains, For 
that whereas. And 


94 
Profert bic in 
curia. 


Execvtor de ſon 
tarty who, 


Dec laration, the 
form of, 
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And the ſaid Fohn Denn brings into court here, 
as well the letters teſtamentary of the ſaid Fohn Doe, 
by which it appears to the court here that the faid 
Richard Gee was the executor of the ſaid laſt will 
and teſtament of the ſaid John Doe deceaſed, as 
alſo the letters teſtamentary of the ſaid Richard 
Gee, by which it appears to the court here, that 
the | ſaid John is the executor of the laſt will and 
teſtament of the ſaid Richard Gee, and hath the 
adminiſtration thereof, &c. | 


Executors de ſon tort. 


If a man dies inteſtate, and a ſtranger takes his 
goods and uſes them, or ſells them, this ſhall make 
him executor de ſon tort, 5 Co. 33. b. and he re- 
mains chargeable as a wrongful executor, wnleſs he 
deliver the goods over to the adminiſtrator before action 
Brought; and then he may plead, plene adminiiravit, 
1 Salk. 313. Such an executor cannot bring an 
action, for he cannot ſhew the letters granted. 
But he renders himſelf liable not only to the ac- 
tion of the rightſul executor, but alſo to the ſuits 
of the teſtator's creditors; yet only ſo far as the 
goods he ſo wrongfully adminiſtered amount to. 
Swin. 339. 12 Med, 441. As he himſelf is liable 
to the ſuit of the lawful executor, creditgr, or 
legatees; ſo alſo, in caſe of his death, are his exe- 
cuters or adminiſtrators liable. Stat. 30. Car. 2. 
c. 7. And if an executor de ſor tort be ſued in the 
declaration, he ſhall be named executor generally (as 
executor of the laſt will and te/lament), for there is 
no other form of the writ or count. 5 Co. 31. 4. 
The moſt obvious concluſion, which a ftranger can 
form from his conduct, is, that he hath a will of 
the deceaſed, wherein he is named executor, but 
bath not yet taken probate thereof, 12 Mod. 471.3 
and the ſame conelu/ion to a declaration againſt an 
executor will ſerve againſt an executor de ſon tort, 


7 


1ere, 
Daz, 
faid 
will 
J, as 
hard 
that 
and 
the 
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Of Adminiſtrators. 


Altho' an executor may bring an action before Adminiſtrators 
probate, yet it is laid down, that an adminiſtrator — 5 — * 
cannot, till adminiſtration granted for the power of minidration 
the firſt is derived from the will, that of the latter granted, 
from the ordinary. 1 Roll, 4b. 917. A. 2. | 

If there be ſeveral adminiſtrators all muſt be 
joined, Reg. 140. 4. 

Care ſhould be taken where the adminiſtration is 
taken out, or will proved, before action brought. 

The ſpiritual court is the only court that hath Spiritual courts 
juriſdiction of the probate of wills; and, as inci- — probates, 
dent to ſuch juriſdiction, hath power to determine 
all thoſe matters that are neceſſary to the authenti- 
cating thereof, And, generally, the perſon before Biſhop. 
whom the te/tament-is to be proved, is the bi/hop of 
the dioceſe where the teſtator dwelled, or his officer, 

Swinb. 427. | 

Archdeacons, as ſuch, have no power to grant Archdeacon, 
probate or commit adminiſtration, altho* moſt 
archdeacons in England do it; but they do it not 
as archdeacons, but by a preſcriptive right. Git. 

478, | 

There are alſo certain peculiar eccleſiaſtical juriſ- Peculiars, 
ditions, where by preſcription or compoſition, or ö 
other ſpecial title, the probation and approbation of 
the teſtaments of ſuch as dwell and die within 
thoſe places, doth appertain to the judge of that 
peculiar, Swin, 427. 

Within the province of Canterbury there ar2 57 peculiars in 
fiſty-ſeven' peculiars, all of which belong to the Pov. of Can. 
archbiſhop. Goldſb. Rep. 119. 

The court of the archbiſhop of Canterbury is In caſe there be 
the court wherein all teſtaments be proved, and ad- 3 
miniſtrations granted, where the party, dying with- tive, 8 
in his province, hath bona notabilia, in ſome other dio- 

c:/e, than where he dieth, 4 I/. 335. which te- 
gularly 


" If a man hath 
bona notabitia in 
ſevera} dioce ſet. 
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gularly is to be of the value of five pounds, but in 
the dioceſe of London it is 10l. by compoſition, 
Ibid, | | | 

The like court the archbiſhop of York hath, 
4 Inf. 335. * . 

If a man have bona notabilia in ſeveral dioceſes 
of the ſame province, there muſt be a prerogative 
adminiſtration ; if one leaves bona notabilia in two 
dioceſes of Canterbury, and two dioceſes in the pro- 
vince of York, there muſt be two prerogative ad- 


- miniſtrations; but where in one dioceſe of one 


© Biſhop's tefta- 


men 


When the arch · 
biſhop to grant, 


When not b:na 


Perſong dying 
inteſtate, where 
money is due 
from the king 


province, and in another dioceſe of another pro- 
vince, each biſhop muſt grant one, Cult. 39. 
Burſton v. Ridley. © | 

The probate of every biſhop's teſtament, or 
granting of adminiſtration of his goods, although 


he hath no goods, but within his own juriſdiction, 


doth belong to the archbiſhop. 4 IAH. 335. 

If a man dieth in one dioceſe, not having goods 
there, but had bona notabilia in another dioceſc, 
this ſhall be ſufficient bona notabilia for the arch- 
biſhop to grant adminiſtration ; becauſe the ordi- 
nary where he dieth, by the law, is to take as great 
care of the teſtator and his goods, as the other 
ordinary where the goods are, 1 Koll. Abr. gog. 

If a man die on a journey, the goods about him 
are not bona notabilia, Swin, 4.38. 

With reſpe@ to perſons dying inteſtate, who 
have monies due for work done in the dock-yards 


of the king, power is given to the ordinary of the 


for work in dock djoceſe to grant ſame where they ſhall die, and ſuch 


yards, 


What debts are 
And notabilia, 


wages not to be conſidered as bona notabilia. 4 
Ann. c. 16. ſ. 26. 

Debts owing to the teſtator are bona notabilia, as 
well as goods in poſſeſſion, 1 Roll. Abr. 909. z 
and they ſhall be bona notabilia in that dioceſe 
where the bonds or other ſpecialties be, and not 
where the debtor inhabits. /7bi4, But if the debts 
be only by compact, without ſpectalty, then they are 
to be eſteemed bona notabilia in that place where 
the debtor is. Went. 40. 


1 | Judg- 


_ — 
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Judgments obtained in the courts of Wiflminſler, Habu 


upon actions laid in the country, are bona notabilia, 
not where the action was laid, but where the judg- 
ment was obtained; becauſe the record is there. 
3 Mod. 324. Vide Carth-w 148. Therefore an 
adminiſtration, by the archdeacon of Dorſet, is no 
title to ſue on a judgment in any of the courts of 
Maſiminſtar, 1 Salk. 40. there muſt be a .preroga- 
tive adminiftration for this purpoſe. 
Simple contract debts are perſonal, 


97 


ements at 
”. 


and admi- Simple contrafts 


nitration muſt be committed of them where | the re perſonal, ad- 


miniſtration 


party dies, And if a man have two houſes in ſeverat ere pany 
dioceſes, and lives moſt at one, but ſometimes goes dies, 


to the other, and being there for a day or two dies, 
adminiſtration of his perſonal eſtate ſhall be granted 
by the biſhop of this dioceſe, for he was commorant 
there, and not there as 2 traveller. 1 Salk, 37. 


* 


A bill of exchange ſhall be ſaid to be bona notabilia Bill of ex 
where the debtor is, and not where the bill is - for Change. 


it is nd ſpecialty in law, 3 Salk. 164. 


Where one dies poſſe 


of goods in ſeveral If one dies 


peculiars within the fame dioceſe, adminiftration poſſeſſes of goods 


ſhall not be granted by the biſhop of the dioceſe, 
but by the metropolitan, inaſmuch as they are 
exempt from ordinary juriſdiction. Gibſ. 472. 
Sin. 440. | | 


in ſeveral pecu- 
li ars . 


The order of granting letters of adminiſtration, The order of 


is, 1, To the huſband of the wife's goods and 


granting letters 
of adminiftra- 


chattels, 2. To the wife of the huſband's goods tion. 


and chattels. 3. If there is no huſband or wife, 
to the children, ſons or daughters. 4. If there be 
no children alive, to the father or mother. 5. 
Then to a brother or ſiſter of the whole blood, or 
of the half blood (who, for this purpoſe, are of 
equa] degree of the whole blood); 6. and if there 


are none ſuch, to the next of kin, as uncle, aunt, or 


couſin. 7. Then to a creditor of the deceaſed ; 
8. and, for want of all theſe, to any other perſon, 
at the diſeretion of the ordinary. Wood's Inft. 
333. When to the reſiduary legatee. 1 Vent. 


"7 
H A mo- 


98 
Mother. 


The origin of 
adminiſtration. 


Several forts of 
adminiftrators, 
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A mother is to have adminiſtration before 2 
brother or ſiſter. Stat. 21 H. 8. 

The origin of adminiſtrators is derived from the 
civil law. Their eſtabliſhment is owing to a 
ſtatute made in the 31 Ed. 3. till then, no ſuch 
office was known beſide that of executor. 

There are divers forts of admini/irators, 1. He 
to. whom the ordinary commits adminiſtration of 
the goods, in default of an executor, 2. Admi - 
nifirator cum teflamento annexo, upon an executor's 
refuſal to prove the teſtament, or upon his dying 
before probate, 3. Adminiſtrator de bonis non, 
being of the goods of the teſtator remaining unad- 
miniſtered, by reaſon of his executor's dying in- 
teſtate. 2 Roll. Abr. 907. 4. Adminiſtrator du- 
rante minore ætate, where an infant is entitled to 


admmiſtration of the goods of an inteſtate ; in 


Of baſtards, 


which caſe, the adminittration is granted to ano- 


ther, until he is of the age of twenty-one years, 
Tho? where the infant is made executor, ſuch ad- 
miniſtration, during his minority, ceaſes on his 
coming to the age of ſeventeen. 5 Rep. 29. b 
Rep. 27. 5. Adminiſtrator pendente lite, where a 
ſuit is depending in the eccleſiaſtical court, touch- 
ing the validity of the will, 2 P. J/ms.. 589.; 
and durante abſentia exira regnum, as when the 
executor is out of the realm, ſuch adminiſtration is 
granted by law ; for if the next of kin be beyond 
ſea, and ſuch adminiſtration could not be granted, 


| the debts due to the inteſtate might be loſt. 1 


Lut. 342. 2 Ld. Ray. 1071. 

If a baſtard who has no kindred, being nullius 
filius, or any one elſe that has no kindred, dies 
inteſtate and without wife or child, it hath been 
formerly held, that the ordinary might ſeize his 
goods, and diſpoſe of them in pros uſus, But the 
uſual courſe now, is, for ſome one to procure let- 
ters patent, or other authority from the king, and 
then the ordinary of courſe grants adminiſtration 
to ſuch appointee of the crown, 3 P. W. 33. 


K. B. Lon- 
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K. B. London, to wit. 
ahn Denn, adminiſtra- 


tor of all and ſingular 


the goods, chattels, and 
credits which were of 
Richard Ras deceaſed, 


who died inteſtate, com- 


plains of Richard Fenn, 
being in the cuſtody of 
the marſhal of the mar- 


ſhalſea of our lord the 


now king, before the 
king himſelf, of a plea 
of treſpaſs on the caſe, 
For that whereas (to the 
end of the declaration), 
ſuit, &c.; then ſay, And 
he brings into court 
here the letters of admi- 
niſtration of the ſaid 
Richard Rae, which ſuf- 
ficiently proves to the 
court here, the granting 
thereof in form afore- 
ſaid, the date whereof is 
on the day and year in 
that behalf above- men- 
tioned, Add, pledges. 


In an action brought 


Richard Fenn, late of 


attached ta anſwer Jahn 
Denn, adminiſtrator . of 


all and fingular the. 


goods, chattels, and cre- 
dits which were of Ri- 
chard Rae deceaſed, who 
died inteſtate, in a plea 
of treſpaſs on the caſe; 
and whereupon the faid 
John, adminiſtrator as 
aforeſaid, by J. S. his 
attorney, complains, For 
that whereas, Cc. ſuit, 
&c. ; and he brings into 
court here the letters 
of adminiſtration of the 


- ſaid Richard Roe, which 


ſufficiently proves to the 
court here, the granting 
thereof in form afore- 
ſaid, the date whereof 
is on the day and year 
in that behalf above- 
mentioned. 


1 an adminiſtrator him- Letters of admi- 
niftration muſt 


ſelf, whoſe power to ſue is founded upon the letters 
of adminiſtration, it mult be alledged in the declar- 
a'ion, that adminiſtration was committed to him, 
and that thoſe that granted it, had a right to grant it. 
Raw inſin y. Stone, 3 Wilſ. 4. Lee, C. 7. The 
omiſſion of letters of adminiſtration was held to be 
lubſtance, Heb.-233. ; but now the omiſſion muſt 
be ſhewn on a ſpecial demurrer, Stat. 4 & 5 


Ann. c. 16. 


London, to wit John 


Denn, ſurviving admi- 


niſtrator 


chard Fenn, late of, &c. 
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C. P. London, to wit. Form of a de- 
claratioo for an 


ad miuiſtrator in 
London, yeoman, was caſe. 


Linden, to wit. Xi. For a ſurviving 


H 2 was 


ad miniſtrator. | 
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niſtrator of all and fin- 


| gular the goods, chat- 


tels, rights, and credits 
which were of Richard 
Roe deceaſed, who died 
inteſtate, complains of 
Nas Fenn, being, 

E | 


was attached to anſwer 
Fobn Denn, ſutvivi 

adminiſtrator, of all a 

ſingular the goods, chat- 
tels, rights, and credits 
which were of Richard 
Roe deceaſed, who died 
inteſtate, in a plea, &c, 


And he brings into court here the letters of admi- 
niſtration of the ſaid Richard, which ſufficiently 
proves to the court here, that the ſaid John and 
Robert, in the life-time of the ſaid Robert, were 
adminiſtrators in form aforeſaid, and that admi- 
niftration was granted to them in form aforeſaid, 
the date whereof is on the day and year aforeſaid; 
and that the ſaid Robert being now dead, the ſaid 
John is the ſurviving adminiſtrator as aforeſaid, 

If adminiſtration be granted to two, and one 
dies, the office ſurvives, 2 Vern. 514. and actions 
may be brought by the ſurvivor, 


Profett, 


London, to wit. Ri- 
chard Fenn, ſurviving 
adminiſtrator of all and 


London, to wit, John 
Denn complains of Ri- 
chard Fenn, ſurviving 


Againft a ſurvi- 
ving admini- 
ſtrator. 


adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of Richard 


Koe deceaſed, who died 


By an admini- 


ſtrator againſt an 
»dminiſtrator, in 


caſe, 


inteſtate, being, &c, 
Far that whereas. 


The 


ſingular the goods, chat - 
tels, rights, and credits 
which were of Richard 
Rae deceaſed, who died 
inteſtate, - was attached 
to anſwer John Denn in 
a plea, &c. 1 


rſons deputed adminiſtrators ſhall anſwer 


in the king's court, to other to whom the dead 
perſons was holden and bound, in the ſame man- 


ner as executors ſhall anſwer, 31 Ed. 3. ſt. 1. 
S C. 11. 8 


London, to wit. Jobn 


Londen, to wit. Ri- 


Denn, adminiſtrator of chard Fenn, late of Len- 


and ſingular the 
., | goods, 


don, yeoman, 


admini- 
ſtrator 
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goods, chattels, rights, 
and credits which were 
of Richard Roe deceaſed, 
who died inteſtate, com- 
plains of Richard Fenn, 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of Robert 
Wells deceaſed, who died 
inteſtate, being in the 
cuſtody of the marſhal 
of the marſhalſea of our 
lord the now king, be- 
fore the king himſelf, 
of a plea of treſpaſs on 
the caſe, For that where- 
as, Add, profert of the 
letters of adminiſtration, 
granted to the plaintiff 


only, as in p. 99. 


The plaintiff need not 


ſtrator of all and ſin- 
gular the goods, chat- 
tels, rights, and credits 
which were of Robert 
Wells deceaſed, who died 
inteſtate, was attached 
to anſwer John Denn, 
adminiftrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of Richard 
Roe deceaſed, who alſo 
died inteſtate, in a plea 


of treſpaſs on the caſe; 


and whereupon the faid 
Jobn, adminiſtrator as 
aforeſaid, by John Wal- 
ler his attorney, com- 


plains, For that whereas, 


&c. Add, the profert of 
the letters of adminiſtra- 
tion, granted to the plain- 


ti F only. 
make an averment that 


adminiſtration was granted to the defendant, 
Comb, 465. the naming him adminiſtrator in the 
declaration is ſufficient, Barn. 159. 


C. P. London, to wit. For a buſband 
Richard Fenn, late of 704 wife, where 


K. B. London, to wit. 
John Denn, and Ann his 
wife, (which ſaid Ann is 
the adminiſtratrix of all 
and ſingular the goods, 
chattels, rights, and cre- 
dits which were of Ri- 
chard Doe, her late huſ- 
band deceaſed, who died 
inteſtate,) complain of 
Richard Fenn, being in 
cuſtody of the marſhal 
of the marſhalſea of our 

lord 


101 


the wife was 


London, yeoman, Was ,qminiftratrix in 


attached' to anſwer John caſe. 


Denn, and Ann his wife, 
(which ſaid Ann is the 
adminiſtratrix of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of Richayd 
Doe, her late buſband 
deceaſed,) of a plea of 
treſpaſs on the caſe; 

H 3 and 


* 


. 
- _— 
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lord the now king, be 
fore the king himſelf, 
For that whereas. 


Profert. 


and whereupon the ſeid 
John and Ann (ad mini- 


ſtratrix as aforeſaid), by j. 
K. their attorney, com- 
plain, For that wher eas, 


And the ſaid John, and Ann his wife, bring into the 


court here, the letters of adminiſtration of the ſaid 
Richard Doe deceaſed, by which it appears to the 
court here, that the ſaid Ann is the adminittratrix 


of the 


goods, chattels, and credits of the (aid 


Richard, and have the adminiſtration thereof, &c, 


Ateinſt a huf- Middleſex, to wit, 
band and wife, 


ohn Denn complains 

I OE ag Brow ng 
caſe, Ann his wife, (which 
ſaid Ann is the admini- 

ſtratrix of all and ſin- 

gular the goods and chat- 

tels, rights and credits, 

which were of Jahn Roe, 

her late huſband de- 

ceaſed, who died in- 

teſtate,) being in the 

cuſtody of the marſhal] 

of the marſhalſea of our 

lord the now king, be- 

fore the king himſelf, 


For that whereas, Add, 
pledges. 
For an admini - Middleſex, to wit. 


liste dur us Jibn Denn, adminiſtra- 
the minority of 


the executor in tor of all and ſingu- 


cale. - lar the goods, chattels, 
_ rights, and credits which 

were of J. K. deceaſed, 

with the will of the ſaid 

7. X. annexed, during 

the minority of F. G, 

executor, named 1n the 

| laſt 


C. P. Mciuileſex, to 
wit. Richard Fenn, late 
of, &c. and Ann his wife, 
(which ſaid Ann is ad- 


min:iſtratrix of all and 


ſingular the goods, chat- 
tels, rights, and credits 
which were of John Koe, 
her late huſb-ad de- 
ceaſed, who died in- 
teſtate,) were attached 
to aniwer Jobn Denn 
in a plea of wveſpaſs on 
the caſe; and whereupon 
the ſaid F-hn, by 7 8. 
his attorney, complains, 
For that whertas, &c. 


C.P. Middleſex, ta 
wit. Richard Fenn, late 
of IF e/tmin/ler in the (aid 
county, yeoman, was 
attached to anſwer John 
Denn, admiviſtrator of 
all and fingular the 
goods, chattels, rights, 
ard credits Which were 
of J. X. deceaſed, * 

the 
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laſt will and teſtament the will of the ſaid F. 
of the ſaid J. X., com- KX. annexed, during the 
plains of Richard Fenn, minority of J. G. exe- 
being in the cuſtody of cutor, named in the laſt 
the marſhal of the mar- will and teſtament of 
ſhalſea of our lord the the ſaid J. X., in a plea 
now king, before the“ of treſpaſs on the caſe; 
king himſelf, For that and whereupon the ſaid 
whereas. John, adminiſtrator as 
aforeſaid, complains, For 
that whereas. ' 
And he brings into court here the letters of admi- Profert, 
niſtration of the ſaid J. K. with the will annexed, 
which ſufficiently proves to the court here, the 
granting thereof to the ſaid Fobn Denn, during the 
minority of the ſaid F. G. executor as aforeſaid, 
and hath the adminiſtration thereof, &c. 

An infant, how young ſ..ever he be, may be Infant executor, 
named executor, yet the execution of the will 1 
ſhall not be committed unto him until 17 ; for when infanc 
adminiſtration, granted durante minore ætate, ceaſeth adminiftrator, 
when the infant executor attains. to that age, 

Swin, 331. but an adminiſtration during the mino- 
rity of an infant adminiftrator, ceaſeth uot until 21. 


La. Raym. 667. Freke v. Thomas, 


London, to wit. John London, to wit. Ri. Againſt an ad- 
Denn complains of Ri- chard Fenn, late of Lan- gen ove bear 
chard Fenn, adminiſtrator don, yeoman, admini- of the executor 
of all and fingular the ftrator of all and ſingular in cafe 
goods, chattels, rights, the goods, chartels, 
and credits which were rights, and credits which 
of J. K. deceaſed, with were of F. X. deceaſed, 
the will annexed of the with the will annexed of 
faid 7. X. during the the ſaid J. K. during the 
minority of J. G. exe- minority of J. G. exe- 
cutor of the laſt will and cutor of the laſt will and 
teſtament of the ſaid F. teſtament of the ſaid J. A. 

X. being in the cuſtody was attached to anſwer 
of the marſhal, &c. Jobn Denn in a plea of 
= H 4 treſpaſs 


a bl 
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What averment 
neceſſary. 


For an admlpi. 
ſtrator de boni: 
20. 


Profert. 


Agzinft an 2d- 
mioiſtrator de 
b.nis non, 
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trefpſs on the caſe; and whereupon the ſaid John, 
by 7. F. his attorney, complains, For that whereas, 

If an action be azoinff an adminiſtrator, during 
the minority of an executor, he need not alledge 
that the other is within 17 years; for a ſtranger 
cannot know when his authority determines, and 
if it be determined, the dtendant ought to ſhew 


590. Yelv. 128. 


London, to wit. John 
Dann, adminiſtrator of 
all 
goods, chattels, rights, 
and credits which were 
of Richard Roe dect aſed, 
unadminiſtered by Simon 
Franks deceaſed, who 
was adminiſtrator of the 
goods and chaitels, rights 
and credits, which were 
of the ſaid Richard Rae, 
complains of Richard 
Fenn, being in the cuſ- 
tody of the marſhal of 
the marſhalſea, &c. 


and fingular the 


1 Sid. 57, Laugh. 93. after verdift 2 Cro. 


C. P. L:n1on, to wit, 
Richard Fenn, late of 
London, yeoman, was at- 
tached to anſwer F:hn 
Denn, adminiſtrator of 
all and ſingular the 
goods, chattels, rights, 
and credits which were 
of Richard Roe deceaſed, 
unadminiftered by Simen 
Franks deceaſed, who 
was adminiftrator cf the 
goods, chartels, rights, 
and credits, which were 
of the ſaid Richard Ree, 
in a plea of treſpaſs on 
the caſe; and where- 
upon the ſaid Fohn, &c. 


And he brings into court here, the ſaid letters of ad- 
miniſtration of the unadminiſtered goods of the ſaid 
Richard Roe deceaſed, whereby it fully appears to 
the court here, the granting thereof in form afore- 
ſaid, the date whereof is the day and year in that 
behalf above-mentioned. | » 


London, to wit. John London, to wit. Ri- 


Denn complains of Ri- 
chard Fenn, adminiſtrator 
of the goods, chatteis, 
rights, and credits which 


chard Fenn, late of Lon- 
don, yeoman, was at- 
tached to anſwer John 
Denn, adminiſtrator of 


were the 
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were of Richard Roe de- 
ceaſed, unadminiſtered 
by Simon Franks. de- 
ceaſed, wha was admi- 
niſtrator of all and ſin- 
gular the goods, chat- 
tels, rights, and credits 
which were of the ſaid 
Richard Roe, being in 
cuſtody of the mar- 
ſhal, &c. 


the goods, chattels, rights, 
and credits which were 
of Richard Ras deceaſed; 
unadminiſtered by Simon 
Franks deceaſed, who was 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of the ſaid 
Richard Rae, in a plea 
of treſpaſs on the caſe; 
and whereupon the ſaid 


hn, adminiſtrator as aforeſaid, by J. S. bis at- 
torney, complains, For that whereas, 


London, to wit. John 
Denn, adminiſtrator of 
all and fingular the 


goods, chattels, rights, 


and credits which were 
of 7:jeph Dix deceaſed, 
with the will of the ſaid 
Jiſepb Dix annexed, 
complains of Richard 
Fern, being in the cuſ- 
0 of the matſhal, 

Co , 


London, to wit. Ni. For an admini. 


chard Fenn, late of, &c. 
yeoman, was attached 
to anſwer 7 Denn, 
adminiſtrator of all and 


ſingular the goods, chat- 


tels, rights, and credits 
which were of Toſeph 
Dix deceaſed, with the 
will of the ſaid Fo/eph 
Dix annexed, in a plea 
of treſpaſs on the caſe; 
and whereupon the ſaid 


Jabn, by J. S. his attorney, complains, For that 


uherens, 


And he brings into court here the letters of admi- Profert, 


nitration, with the will annexed of the ſaid Foſeph 
Dix deceaſed, which ſufficiently appears to the 
court here, the granting thereof in form aforeſaid, 


the date whereof is the dd 


above-mentioned, 


y and year in that behalf 


ſtrator with the 
will annexed, 


When all the executors refuſe to prove, admi- When all the | 
niſtration will be granted with the will annexed ; executors refuſe, 
and ſuch an adminiſtrator ſhall have actions, and 


adminiſter the goods, as if the deceaſed had died 


inteſtate. 1 Roll, 907. 


In 


— © oo, o 
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In Debt by and againſi Executors and 
—— Aammiſirators. 


I hall now proceed to ſhew forms of declaration 
in debt, by and againſt executors, where the de- 
mand is due to the eftate of the teflator, or from 
bim. And herein it will be neceſſary to obſerve, 
that, in all actions of debt brought by an executor 
or adminiflirator, the declaration muſt be in the 
detinet only, altho' the debt accrued in his own time, 
5 Co. 31. „,; for a perſon can only be ſaid to owe 
to the perſon to whom the money when received 
would belong, that is, to the te/fator or inte/tate's 
eflates, not to his executor or adminiſtrator. '1 

Lev. 250. 
And ſuch executor or adminiſtrator being charged 
in the detinet only, there he ſhall anſwer only out of 
| the te/lator's eflate, Allen. 40. Sty. 79. 

If executor re If an executor recovers in an action of debt due 

Covers in debt, upon the contract of the teſtator, the writ ſhall be 
in the detinet only, 1 Roll. 602. pl. 3.; and the 
reaſon is, becauſe it is founded upon the teſtator's 

or if he takes contract. But if an executor takes a bond for @ debt 

bood. due to the trflator by contract, in an action of debt 
upon this bond, the declaration ſhall be in the deb.t 
and detinet. Ibid. pl. 5 is 

Where part in If debt be brought for rent, 'where part incurred 

time of teftator, jn the time of the teſlatot, and part after his death, 
the executor may be charged in the detinet for the 

whole. Allen, 76. Si. 118. 

Eſcape, If an executor recover a judgment in debt, and 
takes the defendant in execution, and the ſheriff 
ſuffers him to eſcape; here, as the firſt action was: 
in the detinet, this action being founded upon the 
ſame record, it ought to purſue it. Cro Ez. 
326. Hitchcock v. Skinner and Lacey. 1 Kall. Abr. 
602, | : 


* 
4 


But 


— 


5 
4 
. 
14 
14 
[ 
0 
4 
"1 
mY 
1 
tl 
i." 
} 
. 
I, 
hi 
| [3 


Forms of the Caurts. 107 


But if an executor recover a judgment for goods If be recover for 
taken upen his own poſſeſſion, there, upon an . 
founded upon that judgment, the declaration ought 
to be in the debet and detinet, for he need not name 
himſelf executor, 1 Kol. 602. Letter Q. pl. 2. 

If an executor obliges himſe/f to pay a debt due If execetor 
by contract by the teſtator, in an action of debt 5 f8. — 
upon this bond, the declaration mult be in the my 
di bet and ditinet; becauſe the bond made it his own 
debt. Lid. 663. Letter S. pl. 8. | 

After judgment againſt an executor one may have After judgment 
debt in the debet and detinet, ſuggeſting a devaſlavit, — re 
and charge him de bonis profriis. 5 Co. 31. Ibid. 36. 

So in debt for rent incurred in his own time. Ibid, 

It is ſaid, that debt on fimple contract will not Debt on fimple 
lie againſt an executor or adminiſtrator, the,proper 3 
remedy is an action on the caſe; for the teſtator . Jam 
might have waged his law, which the executor or 
adminiſtrator cannot do. Pinchon's Caſe. 9 Co. 

87. Cro. Car. 135. Morgan v. Green, | | 

If the action be debt for rent, the declaration muſt Debt for rent. 
be in the detin-t, tho' the rent in this caſe was on 
a demie, which commenced on the death of the 
teſtator, ſo that he never received àny rent. Cro, 

Eliz 940. Spark v. Spark, | 

When executors ſue upon any contra? of their When executors 
teſtator, or for any wrong done to him, they ſhall ry ans A . 
pay no coſts either upon a nonſuit, or verdict 
againſt them. 3 Salk. 105. 1 Salk, 107. 3 Burr. 

1856. But they pay coſts upon a 1onpros, 3 Burr, 
1584.; and ſometimes upon diſcontinuance, if it 
be their own fault, or for not going to trial. 4 Salk, 
314. Barn. 107. 4 Burr. 1929. 

But if the cauſe of action ariſcs in the time of the As to his own '. 
exicutor, and is therefore a matter within his own ie. 
kn:wiedge, and for which he may declare in his own 
right, and need not declare as executor, he ſhall be 
liable to pay coſts, Str. 682. 1106, 

If an executor brings error on a judgment after Error. 

@ devaſtuvit, he is to pay colts on affirmance. 


London, 


Str. 977. 
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Form of » de- London, to wit. John 
tlaration for an 


executor in debt, Denn, executor of the 


for a debt due to laſt will and teſtament of 
the teſtator. Richard Roe deceaſed, 


complains of Richard 


Fern, being in the cuſ- 


tody of the marſhal of 
the marſhalſea of our 


lord the now king, be- 
fore the king himſelf, 
of a plea, that he ten- 
der to the ſaid Fohn, 
executor as aforeſaid, 
100/.(h) of lawful mo- 
ney of Great Britain, 


which he «nju/ily detains 
from him, For that 
whereas. 
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C. P. Londen, to wit, 
Richard Fenn, late of, &c, 
was ſummoned to anſwer 
John Denn, executor of 
the laſt will and teſta- 
ment of Richard Roe de. 
ceaſed, -in a plea, that 
he render to the ſaid 
Fobn, executor as afore- 
faid, 100. of lawful 
money of Great Britain, 
which he unju/tly detaing 
from him; and where- 
upon the ſaid Fohn, by 
J. S. his attorney, com- 
plains, That whereas, 
Ce. | 


Profert bicin And he brings into court here, the letters teſta- 


curid. 


mentary of the ſaid Richard Roe deceaſed, whereby 


it fully appears to the court here, that the ſaid 

n is the executor of the laſt will and teſtament 
of the ſaid Richard Roe, and hath the adminiſtra- 
tion thereof, &c, In the X. B. add pledges, but 


not in the C. Y. 


Age inſt an exe- 
Stor. 


London, to wit. John 
Denn complains of Vi- 
chard Fenn, executor 
of the laſt will and 
teſtament of Richard 
—_— or Roe deceaſed, being in 
make profert of the cuſtody of the marſnal 
the letters ted · of the marſhalſea of our 
8 the jord the now king, be- 
teftator, becauſe fore the king himſelf, of 
he has thera not a plea that he render to 
to prodece, him 100/. of lawful mo- 
"Og ney of Great Britain, 

| which 


Londn to wit. Richard 
Fenn, late of, &c. yeoman, 
executor of the laſt will 
and teſtament of Richard 
Roe deceaſed, was at- 
tached to anſwer John 
Denn in a plea that he 
render to the ſaid Fobn 
100/. of lawful money 
of Great Britain, which 
he unjujtly detains from 
him; and whereupon 


the ſaid Jahn, by J. S. 
| has 


( The penalty of the Bond. 
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which he unju/ily detains 
from him, Fer that 
whereas, To the ſaid 
John his damage of 101. 
and therefore he brings 
his ſuit, &c. Add 


pled ges. 


Londen, to wit. John 
Denn, ſurviving exe- 
cutor of the laſt will 
and teſtament of Richard 
Rae deceaſed, complains 
of Richard Fenn, being, 
&c. of a plea, that he 
render to the ſaid Jahn, 
ſurviving executor as 
aforeſaid, 1001. of law- 
ful money of Great Bri- 
tain, which he unjuſtly 
detains from him, Fer 
that whereas. 


And he brings into court here the letters 


his attorney, complains, 
That tobereas, Ic. where- 
fore the ſaid John ſaith 
that be is injured, and 
hath ſuſtained damage 
to the value of 100. and 
therefore he brings his 
ſuit, &c. 


Lond:n, to wit. Ri- For a ſurvivi 
executor in deb 


chard Fenn, late of, &c. 
was ſummoned to an- 
{wer John Denn, ſurvi- 
ving executor of the laſt 
will and teſtament of 
Richard Roe deceaſed, 
in a plea, that he render 
to the ſaid Jobn 100k 
of lawful money of Gregt 
Britain, which he un- 
juſtly detains from him; 
and whereupon the ſaid 
Fobn, ſurviving exe- 
cutor ay aforeſaid,” by F. 
S. his attorney, com- 
plains, For that whereas. 


mentary of the ſaid Richard Roe deceaſed, by 
which it appears to the court here, that the ſaid 
John Denn, and Robert Nix, in the lifetime 
of the ſaid Robert, were executors of the laſt 
will and teſtament of the ſaid Richard; and the 
ſaid Robert being now dead, the ſaid Jobs is the 
ſurviving executor as aforeſaid, and hath the admi- 


niſtration thereof, &c. 
pledges, 


London, to wit. John 
chard Fenn, ſurvivin 


executor of the laſt wil 
and 


In X. B. by bill, add 
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« 


teſta- Profert of the 


letters refta- 


mentary. 


London, to wit. Ri- Agioft a forvi- 
Denn complains of Ri- chard Fenn, ſurviving ag executor. 


executor of the laſt will 
ichard 
Ria 


and teſtament of 


* 
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If executor or 


adminiſtrator be 
ſued in the achet debet 


and detinet, 


For an executor 
againſt an exe- 
cutor, 7 


Age inſt an exe- 
cutor of an exe - 
cuttix. 
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and teſtament of Richard 
Roe deceaſed, of a plea, 
that he render to the ſaid 
2 500“. of lawful, 

c. which he unjuſtly 
detains from him, For 
that whereas. 


Roe deceaſed, was ſum- 
moned to anſwer John 
Denn in a plea, that he 
render to the ſaid Jahn 
gool. of Jawful money 
of Great Britain, which 
he wunju/ily detains from 
him; and whereupon, &c. 


If an executor or- adminiſtrator be' ſued in the 


and detin:t, then ſay, of @ plea that he ren- 


der to the ſaid John 500. of lawful money of Great 
Britain, which he owes to, and unjuſtly detains from 


him, For that, &c. 


Middleſex, to wit. 

ohn Denn, executor of 
the laſt will and teſta- 
ment of Richard Roe de- 
ceaſed, complains of 
Richard Fenn, executor 
of the laſt will and teſta- 
ment of Robert Wells 
deceaſed, being in the 
cuſtody of the marſhal of 
the marſhalſea of our 
lord the now king, be- 
fore the king himſelf, 
of a plea, that he ren- 
der to the ſaid Fohn, 
executor as aforeſaid, 
100l. of Jawful money 
of Great Britain, which 
he unjuſtly detains from 
him, Fer that whereas. 


London, to wit, Ni. 
chard Funn, executor of 


the laſt will and teſta- 


ment of Robert Will 
deceaſed, was ſummoned 
to anſuer John Denn, 
executor of the laſt will 
and teſtament of Richard 
Roe deceaſed, in a plea, 
that he render to the 
ſaid Jobn 1001. of lau- 
ful money of Great Bri- 
tain, which he unjuſtly 
detains from him; and 
whereupon the ſaid F-hn, 
by J. S. his attorney, 
complains, That whereas. 
Add, profert of the let 
ters teſtamentary. 


Add, profert of the letters teſtamentary (as in 


p. 108.) and pledges. 


Lenden. to wit. John 
Denn complains of Ri- 
chard Fenn, executor of 

the 


London, to wit. Ri- 


chard Fenn, executor of 


the laſt will and teſta- 
ment 
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the laſt will and teſta- 
ment of H. F. widow 
deceaſed, who was, in 
her life time, executrix 
of the laſt will and teſta- 
ment of R. F. her late 
huſband deceaſed, being 
in the cuſtody of the 
marſhal, &c. in a plea, 
that he render to the 
ſaid Fohn 50l. of lawful 
money of Great britain, 
which he unjuſtly detains 
from bim, For that 
whereas, 


London, to wit. John 
Denn, and Ann his wife, 
(which ſaid Ann is the 
executrix of the laſt will 
and teſtament of Richard 
Dee deceaſed) complain 
of Richard Fenn, being 
in the cuſtody of the 
marſhal of the marſhal- 
ſea of our lord the now 
king, before the king 
himſelf, of a plea, that 
he render ta. the ſaid 
Jobn and Ann his wife, 
te xecutrix as aforeſaid, 
lool. of lawful money 
of Great Britain, which 
he unjuſtly detains from 
him, For that whereas. 


And the ſaid F.bn, and Ann his wife, bring into Profert- 


huſband deceaſed, was 


Jobn Denn, and Ann his 


ment of H. F. widow 
deceaſed, who was, in 
her life-time, executrix 
of the laſt will and teſta- 
ment of R, F. her late 


ſummoned to anſwer 
Fohn Denn in a plea, 
that he render to' the 
faid Jahn gol. of. lawful 55 
money of Great Britain, 
which he unjuſtly detains 
from him; and where- 
upon the ſaid Fobn, by 
J. S. his attorney, com- 


plains, That whereas, 


Londin, to wit. Ni. For a huſbend 
and wife where 
chard Fenn, late of, &c. the wife was 


was ſummoned to anſwer executrix. 


wife, (which ſaid Ann is 
executrix of the laſt will 
and teſtament of Richard 
Dee deceaſed) in a plea, 
that he render. to the 
ſaid Fohn and Ann his 
wife, executris as afore- 
ſaid, tool. of lawful 
money of Great Britain, 
which he unjuſtly detains 
from them; and where- 
upon the ſaid Jahn and 
Ann his wife, exccurrix 
as aforeſaid, by F. S. 
their attorney, complain, 
That whereas, 


court here the letters teltamentary of the ſaid 


Richard Die deceaſed, by which it ſufficiently | 


appears 
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For an executor 
and the huſband 
and wife co-exe- 


Forms of the Courts. 


appears to the court here, that the ſaid Ann is exe. 
cutrix of the laſt will and teftament Jof the ſaid 


Richard Dee deceaſed, and have the adminiſtration 


thereof, &c. 


London, A. Gurge 
Herne, executor of the 


currix of an exe- laſt will and teſtament 
cutor of the firſt of Thomas Carter de- 


teſtator 


ceaſed, and Thomas 
Smart, and Mary his 
wife, (which ſaid Mary 
is the co- executrix with 
the ſaid George Herne 
of the laſt will and teſta- 
ment of the ſaid Thomas 
Carter, who was the 
executor of the laſt will 
and teſtament of Peter 
James deceaſed,) com- 
plain of Richard Fenn, 
being in the cuſtody of 
the mai ſhal of the mar- 
ſhalſea, &c. in a plea, 
that he render to them 
100. of lawful money, 
&c, which he unjuſtly 
detains from them, For 
that whereas. 


London, to wit. Ni. 
chard Fenn, late of, &c. 
was ſummoned to an- 
ſwer George Herne, exe- 
cutor of the laſt will and 
teſtament of - Thomas 
Carter deceaſed, and 
Thomas Smart, and Mary 
his wife, (which faid 
Mary is © co-executrig 
with the ſaid George 
Herne of the laſt will 
and teſtament of the ſaid 
Thomas Carter, who was 
the executor of the laſt 
will and teftament of 
Peter James deceaſed) 
in a plea, that he ren- 
der to them 1col, of 
lawful money of Great 
Britain, which be un- 
Jufily detains from them; 
and whereupon the ſaid 
George, Thomas, and 
Mary his wife, by S. U. 
their attorney, complain, 
That whereas. 


And they bring into court here, as well the-letters 
teſtamentary of the ſaid Peter James, by which the 
ſai. Thomas Carter appears to the court here to be 
executor of the laſt will and teftament of the ſaid 
Peter James, as allo the letters teſtamentary of the 
faid Thomas Garter, by which the ſaid George 
Herne, and Mary Smart, appear to the court here, to 
be execu:ors of the laſt will and teſtament of the (aid 

13 | T homas 
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Thomas Carter, and have the adminiſtration there- 


of, & C. 


Middleſex, to wit. 
ahn Denn, executor of 
the laſt will and teſta- 


ment of Richard Ger 


deceaſed, who was the 
executor of the laſt will 
and teſtament of John 
Die deceaſed, complains 
of Richard Fenn, being 
in the cuſtody of the 
marſhal of the marſhal- 
ſea, of our lord the now 
king, before the king 
himſelf, of a plea, that 
he render to the ſaid 
John, executor as afore- 


ſaid, 5ol. of lawful mo- 


ney of Great Britain, 
which he unjuſtly detains 
from him, For that 


whereas. 


And he brings into court here the letters teſtamen- 
on Die, by which it appears to 
the court here, that the ſaid Richard Gee was the 
executor of the laſt will and teſtament of the faid 


tzry of the ſaid 


C. P. Londen, to wit. 
Richard Fenn, late of, 
&c. was ſummoned to 
anſwer John Denn, exe» 


cutor of the laſt will and 
teſtament of Richard Gee 


deceaſed, who was the 
executor of the Jaſt will 
and teſtament of JohnDoe 
deceaſed, in a plea, that 
he render to the ſaid 
Jobn, executor as afore- 
ſaid, gol. of lawful mo- 
ney of Great Britain, 
which he anjuftly detains 
from him; and where» 
upon the ſaid John, exe- 
cutor as aforeſaid, by F. 
S. his attorney, com- 
plains, For that whereas. 
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For an executor 
of an executor, 


Profert of the 
letters teſla - 


mentary. 


John Doe; and he alſo brings into court here the 
letters teſtamentary of the ſaid Richard Gee de- 
ceaſed, by which it appears to the court here, that 
the ſaid Jobn Denn is the executor of the laſt will 
and teſtament of the ſaid Richard Gee, and hath 
the adminiſtration thereof, &c, * | 

If there be but one executor, and he dies after If one executor, 


. probate of his teſtator, the executor of that exe- 


and be dies, his 
executor has the 


cutor {all have the action, and ſo ad infinitum. ien. 
But if the executor die inteſtate, then the adni- 
niſtrator de bonis non adminifiratris, muſt have the 


action. Dy. 24. 471. 3 Cro. 9. 
N 1 * 


\ 


If 
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| Adminifintry, 
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againſt them, 


For an admini- 
ſtrator in debt, 
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If the debt be due to a biſhop, parſon, vicar, 
maſter of an hoſpital, or the like; after his death, 
his executors or adminiſtrators, and not his ſuc- 
ceſſors, ſhall have the action. 4 | 

But if it is due to a body politic, as to a mayer 
and commonalty, dean and chapter, or the like, in 
their politic capacity; there the ſuc eſſor, not the 
executor, ſhall have it. 4 Co 65. 

An heir cannot have the action, but as executor, 


F. N. B. 120. 


Of Adminiſtrators. 


With reſpect to an adminiſtrator, he muſt be de. 
clared againſt on ſpecta/ties in the ſame manner a 
an executor in the detinet only; for he is not per- 
ſonally liable, but only in reſpe& of the inteſtate' 
eſtate, he therefore cannot be ſaid to ewe. 1 Roll, 
Ab. 603. However, after judgment obtained 
againſt him, one may have debt in the debet and 
aetinet ; ſuggeſting a devaſlavit, and thereby charge 
him de bonis propriis. 2 Saund. 216. 1 Lev. 255, 
An adminiſtrator may be declared againſt, a 
aſſignee in debt for rent, for the time he enjozed the 
land, and was in poſſeſſion. 


Show, 348. Buck V, 


Barnard. 
Middleſex, to wit. London, to wit. N.. 
ohn enn, admini- chard Fenn, late of, &c. 


itrator of all and ſingu- 
lar the goods, chattels, 
rights, and credits which 
were of Richard Roe de- 
ceaſed, who died in- 
teſtate, complains of Ri- 
chard Fenn, being in the 
cuſtody of the marſhal 
of the marſhalſea, of our 
lord the now king, be- 

fore 


was ſummoned to an- 
ſwer Jobn Denn, admi- 
niſtrator of all and fin- 
gular the goods, chattels, 
rights, and credits which 
were of Richard Rae de- 
ceaſed, who died inteſ- 
tate, in a plea, that be 
render to the ſaid Fobn, 
adminiſtrator as afore- 

ſaid, 


vicar, 
death, 
ſuc- 


mayer 
te, in 
t the 


eculer, 


Wa plea, that he F 


fore the king himſelf, of 


the ſaid Fobn, admini- 
ſtrator as aforeſaid, 100!. 
of lawful money of Great 
Britain, which he un- 
juſtly detains from him, 
For that whereas. 


nder to 
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ſaid, 50. of lawful mo- 
ney of Great Britain, 
which he unjuſtly de- 
tains from him, &c.; 
and whereupon the ſaid 
Fobn, by J. S. his at- 
torney, complains, That 
whereas, &c, _ 


And be brings into court here, the letters of admi- 
niſtration of the ſaid Richard Roe 'deceaſed, which 


ſulbciently proves to the court here, the granting 
thereof in form aforeſaid, the date whereof is on 
the day and year in that behalf above-mentioned, 


London, to wit. Jobn 
Denn, (ſurviving admini- 
ſtrator of all and ſingular 
the goods, chattels, rights, 
and credits which were 
of Richard Roe deceaſed, 
whodied inteſtate, com- 
plains of Richard Fenn, 
being, &c, (as above), 
Add, at the end of the 
concluſion, the profert 
of the letters of admi- 
nitration, and pledges. 


London, to wit. Ri 
chard Fenn, late of, &c. 
was ſummoned to anſwer 
Fobn Denn, ſurviving 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of Richard 
Roe deceaſed, who died 
inteſtate, in a plea, &c. 
(as above); at the end 
of the concluſion add, 
the profert of he letters 
of adminiſtration, 
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Profert of the 
letters of admi- 


nitration. 


By a ſorviving 
adminiſtrator, 


And he brings into court here the letters of admi- Profert of the 
niſttation of the ſaid Richard Roe deceaſed, which 
ſufficiently proves to the court here the granting 
thereof, in form aforeſaid, to the ſaid Jobn and 
J. R. deceaſed; and the ſaid J. R. being now 
dead, the ſaid 7% is the ſurviving adminiſtrator 
as aforeſaid, the date whereof is on the day and 
year in that behalf above-mentioned, 


Londen, to wit. John 
Denn complains of Ri- 
chard Fenn, ſurviving 
adminiſtrator of all and 

fingular 


London, to wit, Ni- 
chard Fenn, late of, &c. 
ſurviving adminiſtrator 
of all and ſingular the 

e ä goods, 


letters of ad mi - 


niſtration. 


Again a ſurvi- 
ving adMini- 
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ſingular the goods, chat- 
tels, rights, and credits 
which were of Richard 
Roe deceaſed, who died 
inteſtate, being, &c. 


= an 2 Londen, to wit. John 
zatorze gain an Denn, adminiſtrator of 
9 and ſingular the 
goods, chattels, rights 
and crodies which were 
of Richard Roe deceaſed, 
who died inteſtate, com- 
plains of Richard Fenn, 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 


which were of Nobert 


Wells deceaſed, who alſo 
died inteſtate, being, 
&c. of a plea, that he 
render to the ſaid Fohn 
5ol. of lawful money of 
Great Britain, which he 
unjuſtly detains from him; 
For that whereas, Add 
profert of the letters 
of adminiſtration to the 
plaintiff, and pledges. 


attorney, complains, For 
profert of the letters of adminiſtration, 


For s buihand London, to wit. John 


and wife, where * 
the wife wes Denn, and Ann his wife, 


ad miniſtratrix. (which ſaid Ann is the 
* | adminiftratrix of all and 
fingular the goods, chat- 
tels, rights, and credits 
which were of. Richard 
; Doe, 


- fingular the goods, chat 


goods, chattels, right, 


and credits which wer 
of Richard Roe deceaſed, 
who died inteſtate, wa 


ſummoned to anſwer, 
&c. 


London, to wit. N. 
chard Fenn, late of, kt. 
adminiſtrator of all an 


tels, rights, and credin 
which were of Ruben 
Wells deceaſed, who die 
inteſtate, was ſummoned 
to anſwer John Dm, 
adminiſtrator of all ant 
ſingular the goods, chat 
tels, rights, and credit 
which were of Rricharl 
Roe deceaſed, who all 
died inteſtate, in a ple 
that he render to th 
ſaid Fohn, adminiſtrator 
as aforeſaid, 100l, d 
lawful money of Gr 
Britain, which he un 
juſtly detains from him; 
and whereupon the fall 
Fobn, adminiſtrator # 
aforeſaid, by J. S. hi 
that whereas, &c. Add, 


London, to wit. N. 
chard Fenn, late of, &, 
was ſummoned to 25. 
ſwer John Denn, and 
Aan his wife, (which 
ſaid Ann is the admit 
ſtratrix of all and fin 


gulz 


Tights, 
ch — 
ecoaſel, 
te, Wy 
anſwer, 


it. N. 
of, &. 
all ant 
8, chat. 
credin 
Roben 
v ho died 
nNmoned 
Dm 
all and 
s, Chat 
| credit 
Richarl 
ho all 
à pla 
to the 
viſtrator 
dl. d 
f Cn 
he m. 
n him; 
ke (aid 
tor 4 
S. bi 
Add 


it. N. 
of, &c, 
to an» 
7, and 
(which 
d mini- 
ad fin 

gulu 
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Doc, her late huſband, 
deceaſed, who died in- 
teſtate,) complain of 
Richard Fenn, being, 
Ac, of a plea, that he 
render to the ſaid John, 
and Ann his wife, admi- 
niſtrattix as aforeſaid, 
5ool. of lawful money 
of Great Britain, which 
he unju/ily detains from 
them, For that whereas. 


gular the goods, chat- 
tels, rights, and credits 
which were of Richard 
Doe, her late huſband, 
deceaſed, who died in- 
teſtate,) ina plea, that 
he render to them 1004. 
of lawful money of Great 
Britain, which he an- 
juſtly detains from them; 
and whereupon the ſaid 
Jabn, and Ann his wife, 
adminiſtratrix as afore- 


ſaid, by J. S. their attorney, complain, That 


whereas, Cc. 
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And they bring into court here, the letters of admi- pyofert of the 
nitration of the ſaid Richard Rae, which ſufficiently letters of admi - 


proves to the court here the granting thereof in nitration, 


form aforeſaid, the date whereof is the day and 
year in that behalf above-mentioned. 


Middleſex, to wit. 
Jobn Denn complains of 
Richard Fenn, and Ann 
his wife, (which ſaid 
Am is the adminiſtratrix 
of all and fingular the 
goods, chattels, rights, 
and credits which were 
of 7:hn Roe, her late 
huſband deceaſed, who 
died iateſtate, ) of a plea, 


5ol., of lawful, &c. 
which they anju/tly de- 
lain from - him, For 
that whereas, &c. Add 
pledges, 


Middliſex, 


to wit. Againſt a huf- 


Richard Fenn, and Ann band and wife, 


his wife, (which ſaid 
Aug is the adminiftra- 
trix of all and fingular 
the goods, chattels, 
rights, and credits, which 
were of Jabn Roe, her 


late huſband deceaſed, 


who died inteſtate,) were 
ſummoned to anſwer 


that they render to him 
Sol. of lawful money of 
Great Britain, which 

unjuſtly detain from him 
and whereupon the ſaid 
Fobn, by F. A. bis at- 


torney, complains, That whereas, Ec. 


"S's 


| Loudon, 


that they render to him FJobn Denn in 2 plea, © 


where ſhe is 
admiaiſtratrix. 


For an admini- 
ſtrator, during 
the minority of 
the executor, 


London, to wit, Jobn 
Denn, adminiftrator of 
all and ſingular the 
goods, chattels, rights, 
and credits which were 
of J. K. deceaſed, (dur- 
ing the minority of F. 
G. executor named in 
the laſt will and teſta- 
ment of the ſaid J. X. 
deceaſed,) complains of 
Richard Fenn, being, &c, 
of a plea, that he render 
to the ſaid Zehn, admi- 
niſtrator as aforeſaid, 
gol, of lawful, &. 
which he wunjuſily de- 
tains from him, For that 
whereas, &c. 


Profert of the And he brings into court 
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Middleſex, to wit, 
Richard Fenn, late of 
&c. was ſummoned to 
anſwer Fohn Denn, ad- 
miniſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
which were of J. X. 
deceaſed, during the mi- 
nority of J. X. executor 
of che laſt will and teſta- 
ment of the ſaid J. A. 
in a plea, that he render 
unto him gol. of lawful, 
&c. which he unjufty 
detains from him; and 
whereupon the ſaid John, 
ugg oe aforeſaid, 
by J. W. his attorney, 
eoipins That wh 

c. | 


here the letters of admi- 


letters of admi- niſtration of the ſaid J. K. by which it ſufficiently 


niſtration. 


proves to the court here, the granting thereof in form 


aforeſaid, the date whereof is on the day and year 
in that behalf above- mentioned, 


Againſt an ad. Landon, to wit. John 
miniſtrator, dur- Denn complains of Rich- 
yy, 1 ard Fenn, adminiſtrator 
of all and ſingular the 

goods, chattels, rights, 

and credits, which were 

of J. K. deceaſed, dur- 

ing the minority of J. G. 

executor of the laſt will 

and teſtament of the ſaid 

J. K. being, &c. of a plea, 

that he render to the ſaid 

Jobn, 50l. of lawful, &c. 

which he unju/tly detains 

FE from 


London, to wit. Ri. 
chard Fenn, adminiſtratot 
of all and ſingular the 
goods, chattels, rights, 
and credits which were 
of J. K. deceaſed, during 
the minority of 7. K 
executor of the laft will 
and teſtament of the ſaid 

X. was ſummoned to 
anſwer John Denn, in 2 
plea, that he render io 
him 50l. of lawful mo- 
ney, &c. which he un- 


jufll 
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from him, &c. For that juſtly detains from him 
whereas, and whereupon the ſaid 

obn, by f: N. his at- 
torney, complains, That whereas, c. 


London, to wit. John 
Denn, adminiſtrator of 
all and fingular the 
goods, chattels, rights. 7 
and credits, which were tor of all and fingulat 
of Richard Roe deceaſ- the goods,chattels,rights, 
ed, at the time of his and credits, which were 
death unadminiftered by of Richard Ree deceaſed, 
Simon Franks deceaſed, unadminiſtered by Simon 
adminiſtrator of all and 
ſingular the goods, chat- 
tels, rights, and credits 
of the ſaid Richard Roe, 
complains of Richard 
Fenn, being, &c. of a 
plea, that he render to 
the ſaid Fobn, adminiſ- 
trator as aforeſaid, 50ʃ. 
of lawful money of Great 
Britain, which he un- 
juſtly detains from him, 

or that whereas. 


ſummoned to | anſwer 


niſtrator of all and ſin- 
gular the goods, chat- 


of the ſaid Richard Roe, 
in a plea, that he render 
to the ſaid John, admini- 
ſtrator as aforeſaid, 50/. 
of, &c, which he unjuftly 
detains from him; and 
whereupon the ſaid Jahn, 
adminiſtrator as afore- 
ſaid, by J. S. his attor- 
ney, complains, That 


whereas. © 


obn Denn, adminiſtra- 


Franks deceaſed, admi- 


tels, rights, and credits 


And he brings into court here, the ſaid letters of Preſeri. 


adminiſtration of the unadminiſter:d goods of the 


ſaid Simon Franks deceaſed, which ſufficiently 
proves to the court here, the granting thereof 
in form aforeſaid, the date whereof is the 


ſame day and year in that behalf above-men- - 


tioned, 


London, to wit. \John 
Denn complains of Rich- 
ard Fenn, adminiſtrator 


of all and fingular the 
goods, 


of all and fingular the 
goods, chattels, rights, 
14 and 
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London, to wit. Rich-For an 2dmigi- 
ard Fenn, Jate of, &c, was _ — 


London, to wit. Rich- Aginit an ad- 


ard Fenn, adminiſtrator — 4 
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goods, chattels, rights, and credits, which were 
- and credits which were of Richard Roe deceaſed, 
of Richard Roe deceaſed, unadminiſtered by Simon 
unadminiſtered by Siman Franks deceaſed, admi- 
Franks deceaſed, admi- niſtrator of all and ſin- 
niſtratot of all and fin- gular the goods, chat- 


gular the goods, chat- tels, rights, and credits afor 
tels, rights, and. credits which were. of the- ſaid / 
which. were of the ſaid Richard Roe, was ſum - min 
Richard Roe, being, &c. moned to anſwer Fobn ann 
of a plea, that he tender Denn, in a plea, that he pro 
ta. the ſaid. Jobn, 50l. of render to bim the. ſaid fort 
lawful money of Great John, Sol. of lawful and 
Britain, which he un- money, &c, which. be 
Jufily detains from him, unju/tly detains from him, 
Far that whereas. &c.; and whereupon the coc 
| ſaid. Fobn, &c, 1 ing 
An adminiſtrʒ- An adminiſtrator pendente lite about a will, may tre 
tor pendente lite. bring actions. Moallaſton v. Malter, 2 Sir. 91 tha 
| 2 FP. V. 576. In ſuch cafe, ſtate him adminiſtra» D. 
tar; in. the words of the adminiſtration, Nt 
Adminiſtration If adminiſtration during the abſence of J. $, Ou! 
CGE (who. is. executor) be granted, and an action be at 
brought by him, the declaration ſtating that it thi 
was granted, debita legis forma durante. abſentia, le- 
is good, and the count will imply that it is in- L. 
tended an abſence beyond ſea; but it is neceſſary thi 
to ſhew, that ſuch abſence continues. 6 Med. 304 H 
3 Salk. 23. 1 Salk. 42. F ra 
For an admini- London, to wit. ahn Londen, to wit. Rich» ac 
Arator, with the Denn, adminiſtrator of ard Fenn, late of, &. of 
will annexed. 4 and fingular the was ſummoned to anſwer * ca 
goods, chattels, rights, Jobn Denn, adminiſtta- & 
and credits, which were tor of all and fingular the w 
of Foſeph Dix deceaſed, goods, chattels, rights, fa 
with the will of the ſaid and credits which were th 
Faſeph Dix annexed, of. Foſeph Dix deceaſed, C 
complains of Richard with the will of the ſaid d 
being, &c, of a Jeſenb Dix annexed, ina ye 


Fenn, 
plea, that he render to plea, that he render 10 
| him bim 


aforeſaid, 5Ol., of lawlul,, 
&c. which he unju/tly de- 
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bim adminiſtrator. as. him dhe faid h, ads. 
miniſttator as afoteſaid, 


30l. of, &c. which he un- 


tains from him, For that- juſily delains from him z 


whereas. 


aforeſaid, complains, That 
And he brings into court here the letters of ad 


and whereupon: the ſaid 


John, adminiſtrator» aft 
whereas. 2922 


miniſtration of the ſaid archbiſhop, with the will 
annexed of the ſaid 7 /epb Dix, which ſufficiently 


prove to the court here, the granting thereof in 


form aforeſaid, the date whereof is the ſame day 
and year in that behalf above · mentioned. 


London, to wit. C. D. Form of decla- 


London, to wit. A. B. 
complains of C. D. be- 
ing, &c. in a plea of 
treſpaſs on the caſe, For 
that whereas, the ſaid C. 
D. on the 1ſt day of 
Novemter in the year of 
our Lord 1793, to wit, 
at London atoreſaid, in 
the pariſh of St. Mary- 
le-Bow, in the ward of 


. Cheap, was indebted to 


the ſaid A. B. and one C. 
H. his partner, (which 
ſaid C. H. the ſaid A. B. 


luggeſts to the court here 


according to the form 
of the ſtatute in ſuch 
caſe made and provided, 
ſince the iſſuing of the 
writ of./a(itat againſt the 
ſaid C, D. at the ſuit of 
them the ſaid J. B. and 
C. H., to wit, on the 5th 
day of . Nowembyr. in the 
year aforeſaid, at Lan- 


late of, &c. was ſum- 


* refert, 
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ration, ſuggeſt- 
ing the death of . 


moned to anſwer 4. B. one of theplain« 


| : ifs, afier the 
and E. F. in, a | wg writ foed oui. 


treſpaſs on the. caſe; 
whereupon the (aid A. B. 
by J. U. his attorney, 
comes, and the ſaid E. 
F. cometh not, and the 
ſaid A. B. gives the court 
here to underſtand and 
de informed, that after 
the iſſuing the original 
writ, and before this 
day, to wit, on the 16th 


day of Nev, in the year 


of our Lord 1793, at 
Londen aforeſaid, to wit, 
in the pariſhof Sr. Mar y- 


le- Bow, in the ward of 


Cheap, the ſaid E. N 
died, and the ſaid F, B. 


ſurvived him, which the 


ſaid C. D.doth notdenys 


and wheseupon. the ſaid 


A. B. by his ſaid au- 


RE.) | 91 


© We. 


* 


all * 
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don aforeſaid, &c. died; ney complains, For that 
and the ſaid A. B, ſur- whereas. 
vived him, which the ſaid 
C. D. doth not deny, in 20/. of lawful, &c. 
This ſuggeſtion is entered in purſuance of the 
Natuteof B and 9 . 3. c. 10. 5. which enacts, 
If there be two or more plaintiffs or defendants, and 
one or more of them ſhould die, if the cauſe of 
ſuch action ſurvives on the death of one of the 
plaintiffs, or againſt the ſurviving defendants, the 
action ſhall not abate ; bur ſuch death being ſug- 
geſted on the record, the action ſhall proceed, at 
the ſuit of the ſurviving plaintiff or plaintiffs, 
againſt the ſurviving defendant or defendants, 
8 Med. 115. Andr. 57. | 
Suggeſtion where Before this ſtatute it was held, that if there were 
there were ſe- ſevetal defendants in the original action, and one 


veral defendants died, the ſuit did not abate ; becauſe there being 2 


vnd one died, de- e 
fore the ſiatute. joint demand, it ſerved againſt the refidue : but 


in this caſe there muſt have been a ſuggeſtion'on 
the roll, becauſe it would be error to give judg- 
ment againſt a deceaſed perſon, Hard. 151. 164. 

Stile 299, 3 Med. 249. | 
Declaration Midaleſex, to wit. A. B. complains of C. D. 
againſt two e, being in the cuſtody of the marſhal of the mar- 
r ſhalſea, &c. of a plea of treſpaſs on the caſe, For 
writ ſued out, that whereas the ſaid C. O. and one E. 2 his 
8 de- partner, (which ſaid E. F. the ſaid A. B. ſuggeſts to 
the court here, according to the form of the ſta- 
tute in ſuch caſe made and provided, fince the 
iſſuing the writ of @titat againſt them, the ſaid 
C. D. and E. F. to wit, on the 4oth day of 
October in the year of our Lord 1793, at ii. 
minſler in the ſaid county, died; and the ſaid C. D. 
ſurvived him, which the ſaid C. D. doth not deny) 
on the 20th day of September in the year aforeſaid, 
at Maſiminſter aforeſaid, were indebted to ſaid 4. B. 
in 20l. &. . n 
For an adminis 'Afiddleſex, to wit. John Denn, adminiſtrator 
— of all and ſingular the goods, chattels, rights, and 
« child who is credits which were of J. K. deceaſed, during the 
dot ute. minority 


that 
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minority of 4. B. an infant, who is under the age 
of 21 years, the natural and lawful daughter of 


the ſeid A. B., complains of Richard Fenn, ery br 
the cuſtody, &c. of a ples, that he render to the 


aid 


Jobn, adminiſtrator as aforeſaid, rool. of lawful, 
c. which he unjuſtly detnins from him, &. For 


that whereas, Cc. 


In an action by an adminiſtrator, durante minori 
#tate of A. who is no executor, but only entitled 
to adminiftration, it is ſufficient if the adminiſtrator 
alledges that A. is under 21 years, for in ſuch caſe, 


jnt Middleſex, to wit. John 

tal. Denn complains of Ri- 
chard Fenn, elquire, 
marſhal of the marſhal- 
ſea, of our lord the now 
king, before the king 
himſelf, preſent here 
in court, in his own 
proper perſon, in a plea, 
that he render to the ſaid 
John, 6ool, of lawful 
money of Great Britain, 
which he owes to, and 
unjuſtly detains from 
him, For that whereas, 
Sc, to the ſaid John, 
his damage of 8ol. &c. 
and therefore he brings 
his ſuit, Add pledges, 


ſig London, to wit. Jobn 
. Denn, aſſignee of 4. B. 
a. Eſq. and C. D. eſq. 
ſheriffs ' of the city of 
L:ndon, according to the 
form of the ſtatute in 
ſuch caſe made and pro- 


vided, complains of 
Richard 


the adminiſtration does not determine at the age of 
17. 14. Ray. 6%. Cum. 159. ; 


Middleſex, to wit. Ri- Bill ag, ag the 
chard Fenn, by R. T. his gag of the 
attorney, complains of 
Fohn Denn, Eſq. warden 
of the priſon of the fleet 


of our ſovereign lord the 


king, preſent here in 
court in bis own proper 
perſon, in a plea, that 
he render to him 1004. 
of lawful, &c. which he 
owes to, and unjuſliy de- 
tains from him, For that 
whereas, c. to the 
ſaid Richard, his damage 
of 50. and therefore he 
prays relief,  &c. Add 
pledges. 


Midaliſex, to wit. Ri- 
chard Fenn, late of Lon- 
don, grocer, was ſum- 
moned to anſwer Fhnr 
Denn, aſſignee of A. B. 
Eſq. and C. D. Eſq. 
ſheriff of the county of 
Middleſex, according eo 

the "=T" 
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Penalty, 


By an heir. 


Not liable ſur- 


ſo in the count. 
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| Richard Funn, being: &c. 


of a plea, that he render 
to the ſaid John, aſſignee 
as aforeſaid, gol. of law - 
ful money, & c. which 
de owes to and unjuſtly 
detains from him, For 
that whereas, c. to the 
ſaid John, aflignee as 
aforeſaid, his damage of 
107, and therefore he 


brings his ſuit, &c. 


the form of the flatute 


in ſuch caſe made and 
provided, of a plea, that 
he render to the ſaid 
John, aſſignee as afore- 


ſaid, 5ool, of lawful, 


&c. which he owes to 
and unju/ily detains from 
him, and whereupon 
the ſaid Fobn, aſſignee as 
aforeſaid, by J. V. his 
attorney, complains, That 
whereas. 


Vide fat. 4 and 5 Ann. c. 16. f. 20. which 
gives the action, and it muſt be brought in the ſame 
court from whence the proceſs iſſued, 1 Burr, 


642. 3 Burr. 1923. 


* 


Heirs. 


In an action by an heir, who ſues upon 2 
grant or covenant to his anceſtor and bis heirs, he 
muſt be named heir, 1 Sat. 355 ; and he muft 
declare in the debet and detine!, 47 Ed. 3. 23. 6. 
Againſt an heir. In an action agarn/t an heir, the defendant muſt 
be named heir; but it is ſufficient if he be named 


Reg. 140.a, And fo againſt the 


heir of an heir, it muſt be ſhewn how heir ſpecially, 
Cro. Car. 151. If it be againſt an heir in gavel- 
kind, it ſhall be againſt all the ſons together, Bendls, 


p. 205. 
The declaration againſt the heir on the bond of his 


tber than the ance/tor, ſhall be in the debet and detinet, Plow. 


value of the Comm. 441. 
- Ne 44 


Dy. 344- b, 


1 Lev. 130. 


An heir that hath lands by hereditary deſcent 
ſhall not be liable for the debt of his anceſtor, 


further than to the value of the lands deſcended ; and 


as ſoon as he hath paid his anceſtor's debts, to the 
value of the lands deſcended, he ſhall hold the land 
diſcharged ; otherwiſe he might be charged ad infini» 


tum. Str. 665. The executor ſhall reimburſe my 
| ar 


PR A— at . #« _— 


* 
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far as there are perſonal aſſets of the teſtator come 
to his hands, if not otherwiſe ordered by the will. 
2 P. V. 175. The part which the teſtator permits 
to deſcend to his beir, ſhall be firſt applied to pay 
the bond debts. 3 P. W. 367. 

If the anceſtor deviſes away his lands to a franger, Deviſee and 


and dies indebted by bond, or other ſpecialty, the beit. 


lands ſhall be liable in the hands of the deviſee, 
and the action ſhall be brought againf{ bim and the 
heir jointly, Stat. 3 and 4 V. and AM. c. 14. 


Vide 2 Str. 1270. 


London, to wit. Jahn 
Denn complains of Ri- 
chard Fenn, ſon and heir 
of John Fenn, his late fa- 
ther, deceaſed, being, &c. 
of a plea, that he render 


to the ſaid Fohn 5ol. of 


lawful money of Great 


Britain, which he owes 
to, and wnju/fly detains 
from him, For that 
whereas, &c. 


\ 
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London, to wit. Ni- Againft an beir. 


chard Fenn, late of, &c. 
Eſq. fon and heir of John 
Fenn, his late father, 
deceaſed, was ſummon- 
ed to anſwer Jabn Denn, 
in a plea, that he render 
to him 5gol. of lawful, 
6c. which he owes to, 
and unjiſliy detains from 


him, and whereupon,. 


&c. 


If the heir and deviſce be ſued joint, the de- If aging bh 


claration muſt ſtate the one to be heir, and 
other deviſee of the teſtator. | 


Of Bankrupts. 


The affignees, ſtanding in the place of the bank- Afignees Rand 
rupt, are inveſted with all the rights of the property 
of the bankrupt, and may bring actions for it, avd 

eclare as aſſignees for all demands due on the bank- 
rupt's contract, before the att of bankruptcy. 3 Wilf. 
307. But for all demands on contracts, ent 


into by the bankrupt, after a bankruptcy committed, 


they may bring the action in their own name; for 
after the bankruptcy, the bankrupt is to be conſidered 
but as their agent. Cowp. 570. Evans v. Mann. 


13 


Londen 


the 22d deviſee. 


in place. of 
bankrupts, 
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Londen, to wit, John 


of a bapkropt. Denn and Richard Roe, 


aſſignees of the eſtate and 
effects of Fohn Loc a 
bankrupt, according to 
the force, form, and ef- 
fect of the ſeveral ſta- 


tutes made concerning 


bankrupts, complain of 
Richard Fenn, being, 
&c, of a plea, that he 
render to them, 5oo!. 
of lawful, &c. which 
he owes to and unjuſtly 
detains from them, For 


Middleſex, to wit, 
Richard Fenn, late of, 
&c. was ſummoned to 
anſwer Fohn Denn and 
Samuel Roe, aſſignees of 
the eſtate and effects of 
John Dee a bankrupt, 
according to the force, 
form, and effect of the 
ſeveral ſtatutes made 
concerning bankrupts, 
in a plea, that he ren- 
der to them, as aſſig- 
ners as aforeſaid, 5ool. 
of lawful, &c. which he 


that whereas, Cc. to owes to and unju/lly d- 
the ſaid Fohn and Ri- tains from them; and 
chard, aſſignees es afore whereupon the ſaid 
ſaid, their damage of 10/, Jobn and Samuel, aſſig- 
and therefore they bring nees as aforeſaid, by F. 
their ſuit, &c, Add W. their attorney, com- 
pledges. plain, That whereas. 
Againft the late (Oxfordſhire, to wit, _ Oxfordſhire, to wit. 
— John Denn complains C. F. late of Oxford, in 
proceſs, of C. J. eſquite, late the ſaid county, eſquire, 
ſheriff of the county of late ſheriff of the ſaid 
Oxford, being, &c. in a county, was attached to 
plea of treſpaſs on the anſwer Fohn Denn, in a 
caſe, For that whereas, plea of treſpals on the 
KP, caſe, &c. 
If it be for an eſcape in execution, then the 


— — action is in debt: And an action on the caſe lies for 


If efcape in ex- 


rw, Oc. an eſcape of one taken on a capias ut legatum. 
Lutw. 109. So for an «ſcape on a writ of excom- 
municato capiendo. 1 Lutw. 121. Heb. 317. 
1 Roll. Abr. 110. 
If the action be againſt the pre/ent ſheriff, then 
leave out the word late. 
What declar-= The declaration in an action for misfeaſance 
non oughtt® in an office, muſt ſhew that the defendant was 
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an officer ; that it was his duty to do, and that 
he ated contrary to his duty. Com. Rep. 132. 
1 Ld Ray. 904. vide 2 Cro. 255 ; where if the 
declaration ſhews the misfeaſance, it is ſuffici- 
ent, though it omits ſeveral circumſtances not 
material, | | 
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If againſt the bailiff of a liberty ſay, complains Aging baili 
of J. B. eſq. bailiff of the liberty of the dean and a liberty. 


chapter of the collegiate church of St. Peter Mei- 
minſler, in the county of Middleſex, 


London, to wit. Fobn London, to wit. Fobn Form of a decla- 


Denn complains of Ri- Fenn, late of London, tion in cjet- 


chard Fenn, being in the yeoman, was attached to 
cuſtody of the marſhal anſwer John Denn in a 
of the marſhalſea of our plea, wherefore he en- 
lord the now king, be- tered into one meſſuage 


fore the king himſelf; (ſet forth the writ part); 


For that whereas (add then ſay, and other 
pledges of proſecution, wrongs to him did, to 
Jobn Die, and Richard the great damage of the 
Ree), ſaid Jabn, and againſt 

the peace of our lord 


ment, by bill, 


the now king; whereupon the ſaid John by J. S. 


his attorney, complains, For that whereas. 


Stafferdſhire, fl. Fane Brookes, widow, who Declaration in 


was the wife of John Brookes, Efq. deceaſed, by 
Jobn Simpſon his attorney, demandeth, againſt 
C. the third part of thirty meſſuages, and two 


dower, C. P. 


hundred acres of land, and common paſture, with 


the appurtenances in B. in the ſaid county, as her 
dower of the endowment of the ſaid John hereto- 
fore her huſband, by 'writ of our lord the king, of 
dower, whereof ſhe hath nothing, &c. | 
The writ of dower is returnable in the common 
bench, and the proceſs upon it, is ſummons, grand, 


and petit cape. F. N. B. 140. At the return of 


the ſummons, the deſendant may caſt an eſſoign, 
but it muſt be entered upon the eſſoign- day of the 
lame return, or the demandant may enter a ne re- 
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Declaratfon on 
a ſcire factas. 
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eipiatur, and the demandant muſt adjourn the eſſoign 


until the 5th return after; in default of appearance, 


a grand cape iſſues, 


Proclamation muſt be made 14 hers before the 
return of the ſummons, or tlie grand cape ſhall de 


ſet aſide. Barn. 1. 


On Scire Facias. 


Middleſex, to wit. 

r lord the king ſent 

to his ſheriff of Midale- 
x, his writ, cloſed in 
theſe words, to wit: to 
the end of the entry of 
the /ci. fa. and ſheriff's 


Middleſex, ſſ. It was 
commanded to the ſhe. 
riff, whereas, {to the end 
of the entry of the {, 
fa and ſheriff's return) ; 


then ſay, and the ſaid | 


A. B. prays execution 


return, if there be one 
only uſed, (if two, to the 
end of the entry of the 
ſecond ſer. fa. and ſheriff*s 
return ;) bo ſay, andthe 
ſaid A. B. prays execu- 
tion againſt the ſaid C. 
D. for the debt and da- 
mages aforeſaid, to be 
adjudged to him, &c; 
and the ſaid C. D. on 
that day, being ſolemnly 
called, comes by S. U. 
his attorney ; and there- 


againſt the faid C. D. 
for the debt and damages 
aforeſaid, to be adjudged 
to him, &c ; and the 
ſaid & H. on that day, 
being ſolemnly called, 
comes by FJ. D. his at- 
torney ; and thereupon 
the ſaid A. B. prays that 
execution may be ad- 
judged to him, accord- 
ing to the force, form, 
and effect of the ſaid 
recovery, &c. | 


upon the ſaid A. B. 


prays that execution may be adjudged to him, of 
the debt and damages aforeſatd, according to 
— force, form, and eff: of the ſaid recovery, 

i; 

In caſe the ſci. fa, be by an executor or admini- 
ſtrator, the profert of the will, or adminiſtration, 
muſt be added at the end of the deQararios, 0 
defendant may demur ſpecially, | 

Quart 


Iign 


ce, 


the 
Ude 
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. Qnare Impedit. 


London, to wit. Frederick archbiſhop of Can- ee 7 oe * 
terbury, and William Backhouſe clerk, were ſum- — 
moned to anſwer the wardens and commonalty C. p. 
of the myſtery of grocers of the city of London, 
of a plea, that they permit the ſaid wardens 
and commonalty, to preſent a fit perſon to the 
church of Saint Mary-le-bow, with the churches of 
Saint Pancras Soper-lane, and All-hallows, Honey- 
lane, thereunto annexed, which is vacant and be- 
longs to the gift of the ſaid wardens and com- 
monalty as they ſay; and thereupon the faid : 
wardens and commonalty by G. V. their attorney, 
ſay, That whereas, &c. whereupon the ſaid wardens 
and commonalty ſay that they are injured, and 
have ſuſtained damage to the value of 200/., and 
therefore they bring ſuit, &. ' 

All writs of advowſon of a church, viz. right of 
adv;wſon, quare impedit, and afſize of darrein pre- 
Jentment, by a common perſon, ſhall be in the 
common bench. Reg. 29, 30. But a quare im- 
pedit by the king, may be in K. B. or C. B. 
F. N. B. 32, E. And by the common law, the 
proceſs is ſummons, attachment, and diſtreſs. 

The ſheriff ought to make ſummons by good 
ſummoners, and return their names upon the origi- 
nal, 1 Brownl, 158. It ſhall be ſerved upon the 
defendant, or at the church- door. 2 Med. 265. 

If one defendant appears before the other, the 
plaintiff may declare againſt him fimul cum T. 
1 Brownl. 159. | 

If defendant caſts an eſſoign, the plaintiff ovght 
to adjourn it for 15 days, otherwile he ſhall be 
nonſuited. Thid. Dalt. 81. 
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The Forms of Præcipes for different Ori. 


. Theſe writs are optional or peremptory; they are 
either a præcipe, or a ſi te ſecerit ſecurum. The ptæ- 
cipe, is in the alternative, commanding the defend- 
ant to do the thing required, or ſhew the reaſon 
why he hath not done it. The uſe of this writ is, 
where ſomething cer/ain is demanded by the plain- 
tiff, which is in the power of the defendant himfelt 
to perform; as to reftore the poſſeſſion of land, t 
pay a certain liquidated debt ( as upon bond) te perſern 
a ſpecific covenant, to render an account, and the like; 
in all which caſes the præcipe is drawn up in the 

form of a command to de thus, or ſhew cauſe to the 
contrary. 
Prarcipe ia C0» Middleſex, ſſl. Command Richard Fenn, late of 
venant. W:/tmin/ter in the ſaid county, eſq., that he juſtly, 
&c. perform to John Denn the covenant made be- 
tween them, according to the force, form, and 
effect [of a certain indenture made between them, 
Returnable on the morrow of All Souls, whereſo- 
ever, &c. (If in C. P. ſay, ret. before the king' 
juſtices of }/fmin/ler, on the morrow of All Souls), 
In debt. London, ff. Command Richard Fenn, late of, 
&c. merchant, that juſtly, &c. he render to John 
Denn, 100. of lawful money of Great Britain, 
which he owes to and unjuſtly detains from him, 
&c, Returnable, &c. | 
For en executor London, ſl. Command Richard Fenn, late of, 
in debt. &c. that he render to Jahn Denn, executor of the 
laſt will and teſtament of James Dee deceaſed, 50l. 
of lawful money of Great Britain, which he un- 
juſily detains from him, &c. Returnable, &c. 
— London, to wit. Command Richard Fenn, late 
of, &c. gentleman, that he render to Fahn Dem, 
his reaſonable account for the time in which he was 
receiver of the money of bim the ſaid John, 
17 
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Fir the time in which be was bailiff of him the 1f a bailif, 
faid John, in E. 
For the time in which he was his bailiff in E., If a bailiff and 
and receiver of the money of him the ſaid Joby, cover. 
Surry, to wit. Command Richard Fenn, late Ia annnity, 
of, &c. yeoman, that he render unto F. G. 100ʃ. 
of lawful money of Great Britain, which to him 
are in arrear of a certain annual rent of 5ol. which 
he owes to, and unjuſtly detains from him, &c. 
The præcipe ſi te fecerit ſcurum directs the ſheriff Precipe / te fee 
to cauſe the defendant to appear in court, without“ ſicurum. 
any option given him, provided the plaintiff gives 
the ſecurity effectually to proſecute his claim, | 
This writ is uſed where nothing /þecifically is de- | 
manded, but only a ſatisfaction in general; ſuch are 
writs of treſpaſs, or on the caſe, wherein no debt or 
other ſpecific thing is ſued for in certain; but only 1 
damages, to be aſſeſſed by a Jury. | 
Middleſex, ſſ. If John Denn make you ſecure, Precipe for 
&c. then put, &c. Richard Fenn, late of, &c. yeo- 11 
man, that he be before us at Y:/imnfter, on the 
morrow of All Souls, whereſoever, &c. (if in the 
common pleas ſay, before our juſtices at Ve minſſer, 
on the morrow of All Souls,) to ſhew ; For that 
whereas, (here ſet forth the whole complaint,) to 
the ſaid John his damage of 1000. as is ſaid, &c. 
In treſpaſs, aſſault, and aſſault and impriſonment, 
the general method is to take the declaration to the 1 
curſitor for the original, who makes out the common 
original, 
The great ſeal was a check on the courts of 
king's bench, and common pleas, to know what 
cauſe was there, and likewiſe that the fines: for 
having juſtice there, ſhould be anſwered in the 
court of chancery, before there were any proceed- 
ings. Theſe fines were in the nature of compoſt» Ci. c. P. 7, 
tions, for private perſons ſuing in the king's courts, 
in order to have the beſt and moſt ſpeedy and 
Proper juſtice, In aQions of debt, the fine was 
paid on taking out the original; but the fines in 
treſpaſs, were not upon taking out the writs,” but 
K 2 they 
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they were according to the nature of the tort in 
judgment: hence it was, that all matters of debt 
might be put in the fame action, becauſe the fine 
upon the original was in proportion to the ſum 
demanded ; but they did not mingle debt and tieſ. 


. paſs, becauſe the fine upon the treſpaſs was in 
the judgment; alſo the judgment in debt and 
: treſpaſs was different, and therefore they could not 


In-treſpaſs, 
ejectment, aſ- | 
fault, and im- 
priſonment. 


be mingled in the ſame original; for upon the 


action of debt they had only an amercement which 
was affeered in the county, but upon a treſpaſs, the 
court ſet a fine, and levied it by a capiatur. 5 Rep, 49. 


But now, by ftat. 5 and 6 . and M. c. 12, 


no writ of capias ſhall iſſue for this fine; but the 
* plaintiff.ſhall pay 6s. 8d., and be allowed it againſt 
the defendant amongſt his other coſts. t | 

It is uncertain. when fines upon original 


aroſe; yet it is certain they were to . purchal: * 


leave to proſecute in the king's courts, and they 


became a conſiderable profit to the king's'courts; 


ſeeing that if the debt or damages ſpecihed inthe 
original exceeded 400., a fine of a mark was to be 
paid to the king, and ſo propottionably for a 


larger ſum. ' 


Fines on oti- 
ginals, 


Of the court, , 


£8 
From gol. to 1co marks 0 6 
From 100 marks to 100]. o 10 
From 1col. to 200 marks o 13 
From 133-6-8 to 166-13-4 © 
From 166-13-4 to 200 I 
For every 100 marks more © 
For every 100l. more o 


A mark is 138. 4d. a noble 6s, 8d. 
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Forms of the Declaration in the Court i 
Exchequer. 


This court is inferior in rank not only to the 
court of king's bench, but to the common ples 


alſo. It is a very ancient court of record, ſet up b 
| Willias 
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William the Conqueror as a part of the aula regia, 
though regulated and reduced to its preſent form dy 
king Ed. I., and intended only principally to order 
the revenues of the crown, and to recover the 
king's debts and duties, 4 If. 103, 116. A8 55 
a fiction, almoſt all forts of civil actions are now 
allowed to be brought in the king's bench; in like 
manner, by another fiction, all kinds of perſonal 
ſuits, may be proſecuted in the courr of exeheq aer. 
For as all the officers and miniſters'of this court 
have, like thoſe of other ſupetior courts, the pri- 
vilege of ſuing, and being ſued only in their court, 
ſo alſo the king's debtors and farmers, and all ac- 
comptants of the exchequer, ate ptivileged to ſue 
and implead all manner of perſons in the ſame court 
of equity, that they themſelves ate calſed into. 
They have likewiſe privilege to fue and implead 
one agother, or any ſtranger, in the ſame kind of 
common law actions (where the perſonalty is con- 
cerned) as are proſecuted in the court of common 
pleas, This gives original to the common law 
part of their juriſdiction, which was eftabliſhed 
merely for the benefit of the king's accomptants, 
and is exerciſed by the batons only of the exche- 55 
quer, and not the treaſurer, or chancellor. 

The writ upon which all proceedings here are The writ of ge- 
grounded, is called a capias quo minus; in which the nin. 
plaintiff ſuggeſts that he is the King's farmer or 
debtor, and that the defendant hath done him the 
injury or damage complained of, quo minus ſuffieiens 
eriict, by which he is leſs able to pay the king 
his debt or rent; and theſe fuits are expteſsly di- 


' rected, by fat, 10 Ed. 1. c. 11. to be” confined" to 


ſuch, matters only as ſpecially concern the king, er bis 
miniſters of the exchequer. And by 28 Ed. 1. c. 4 it 
is enacted, that no common pleas be theneeforth 
holden, in the exchequer contrary to the form of 
the great charter. But iP by the ſaggeſtion of 


. privilege,, any perſon may be admitted to ſue in 


the exchequer, as well as the king's zccomptant. 
| he ſurmiſe of being debtor to the King is there- 
RD Y YL fore 


— "© 2 
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134. Fornig of the Coutts; 


fore become a matter of form, and mere words 
of courſe, and the court is open to all the nation 
equally. Mt 


| | t 
Seven courts, In the exc there re open | 1. the * a 
court af pleas j 24 the court of * * the _ 

chequer- 


court of receipt; 4. the court of exche 82 
chamber, being the aſſembly of all the judges in excl 


England for matters of law; 5. the court E 
chequer-· chamber, for error in the hs of at * 
quer, 31 Ed. 3. c. 8. 31 £tis. ch. 1. ; 6. the court 
of exchequer· chamber, for errot. in the king's 
bench, 27 El. c. 3. 31 El. c. 1. 3 7. che court of 
equity in the exchequer- chamber. 4 fl. 119. 

All judicial Fry according to law, in 
the exchequer, are coram baronibus, and not ceram 
theſauraris et baronibus; but the court of equity 
holden in the exchequer-chamber, is holden before 
the lord treaſurer, chancellor, and barons. 4 Jul. 


$ubpeena, B. ges the writ of quo, minus, aclious are com- 
menced by ſulpœna ad reſpendendum, which is ſaid 
to be in favorem juſtitie. And it appears that the 
actions moſt anciently commenced, were by the 
Venice facias ad writ called venire facias ad reſpondendum ; (everal. 
Feſpendendum. writs of venire were iſſued in the time of Ed. 3. 
The courſe of The courfe of the exchequer/hath been, that bills 
this court of have been filed againſt all officers as accomptaits,. 
— as preſent in couit, in any reſpect accountable 16 
the king, before the barons of the exthequir ; and in 
ordinary caſes, the plaintiff's attorney delivers: to 
the defendant's attorney, a draft of his bill (on the 
defendant's being brought into court by appearance- 
or ſpecial bail), who ſhall indorfe the day chereon, 
and return the ſaid bill copied unto the plaintiff's 
attorney, who ſhall ingroſs it on parchment, and 
fie ſame of that. term, wherein the appearance is en- 

tered, or bail fil. d. ; 
The form of the Landon, to wit. Jobn Denn, debtor of our lord 
bill. the now kiog, cometh here, before the barons of 
this exchequer, on the 6th day of November in this 
ſame term, by Philip Burton, his attorney, and 
com- 
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complaineth by bill againſt Richard Fenn, preſent 
here in court the ſame day, of a plea of treſpaſs 
on the caſe, For that whereas, (to the end of the 
declaration,) to the damage of the ſaid John, of 
gol. ; whereby he is the leſs able to ſatisfy his ſaid 
majeſty the debts which he oweth him, at his ſaid 
exchequer, and therefore he bringeth his ſuit, &c. 
pledges to proſecute F.bn Doe and Richard Roe. 


Of the Petty Bag. 


135 


i i 1 » Of the high 
The high court of chancery is the moſt 3 ON 


ant of any of the king's ſuperior and origin — 


courts of juſtice, It has its name of chancery, 
cance/laria, from the judge who prefides here, the 
lord chancellor, or cancellarius, who, Sir Edward 
Col tells us, is fo termed à cancellends, from can- 
celling the king's letters patent, when granted con- 
trary to law, which is the higheſt point of his ju- 
rildiftion, 4 In. 88. and over and above the 
vaſt extenſive juriſdition which he exerciſes in his 
Judicial capacity in the court of — wherein, 
as in the exchequer, there are two diſtin tribu- 
nals; the one ordinary, being a court of common 
law; the other extraordinary, being a court of 
equity, The ordinary legal court is much more 
ancient than the court of equity; its juriſdiction 
is to hold plea upon a ſcire facias, to repeal and can- 
cel the king's letters patent when made againſt 
law, or upon untrue ſuggeſtions; and to hold 
plea of petitions, mon/flrans de droit, partitions in 
chancery, or ſcire facias upon recognizances in this 
court, writs of audita guerela, and ſcire facias,' in 
nature of an audita guerela, to avoid executions in 
this court; traverſes of offices, and the like; when 
the king hath been adviſed to do any act, or is 
put in poſſeſſion of any lands or goods, in pteju- 
dice of a ſubjea's right; 4 Rep. 54. 4 Ia. 79. 3 


on proof of which, as the king can never be ſup- 
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poled intentionally to do any wrong, the law 
queſtions not, but he will immediately redreſs the 
injury, and refers that conſcientious taſk to the 
chancellor, the keeper of his conſcience. It alſo 
appertains to this court, to hold plea of all per- 
ſonal actions, where any rficer or minifley of the 
court is a party; 4 Int. 80. It might likewiſe 
hold plea by (ſcrre facias) of partitions of lands in 
coparcenary, and of dower, Co. Lit. 171, whete 
any ward of the crown was concerned in intereſt, 
ſo long as the military tenure ſubſiſted; as it now 
may alſo do of the tithes of foreſt land, where 
granted by the king, and claimed by a ſtranger 
againſt the grantee of the crown, Bro. Abr. 10, 
and of executions on ſtatutes, or recognizances,' 
in nature thereof, by „at. 23 H. 8. c. 6. 2 Roll, 
Ab. 469. But if any cauſe comes to iſſue in this 
court, that is, if any fact be diſputed between the 
parties, the chancellor cannot try it, having no 
power to ſummon a jury, but muſt deliver the re- 
cord propria manu into the court of King's Bench, 
where it (hall be tried by the country, and judg- 
ment ſhall be there given thereon. Cre. Tac. 12. 
But if there be a demurrer in law, it ſhall be ar- 
gued and adjudged in this court, 4 I. 80; and 
when judgment is giverrin chancery upon demurrer 
or the like, a writ of error in nature of an appeal, 
lies out of this ordinary court into the court of 
king's bench. Dy. 315. 4 Infl. 80. (vide 1 Vern. 
131, againſt this opinion, but not well founded), 
18 Ed. 3. 25 Af. 24. 29 Af. 47. 1 Roll, 287. 
In this ordinary or legal court, is alſo kept the 
efficina ju/licice, out of which all the original writs 
that paſs the great ſeal, &c, do iſſue, Theſe 
writs (relating to the buſineſs of the ſubjeR) and 
thereturns to them were, according to the {implicity 
of ancient times, originally kept in a hamper, in 
banaperio,—and the others (relating to ſuch matters 
wherein the crown is immediate!y concerned) were 
preſerved in a little ſack or bag, in parvd bagd ; ' 
and thence hath ariſen the diſtinction of the hana» 

per- 
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per -office, and petty-bag office, which doth belong ta 
the common law court in chancery, There 
are clerks of the petty-bag, and fix attornies. And 
the proceeding in all perſonal actions by or againſt 
any officer or miniſter of the court of chancery is 


by bill filed; and after trial had, the record is to 


be remanded in the chancery, and there judgment 
is to be given, but the execution is made returnable 
in the king's bench, 

The legal proceedings are not inrolled on the 
rolls, but remain in filaciis, being filed up in the office 
of the petty-bag. 18 Ed. 3. c. 25. 4 f. 80. 


137 


Where there is a demurter to part, and iſſue in Demurrer to 
part, the record being in the X. B., it is ſaid, that Part, and iſſue in 


court ought to give judgment, becauſe there can = 
be but one execution. But if the demurrer be 


argued firſt, this may be done in the chancery, and 
afterwards the iſſue may be ſent to be tried in the 


B. R. 1 Lev. 283. Jefferſon v. Dawſon, 2 Saund. 23. 


Londen, to wit. Richard Roe was attached to Form of « bill by 


anſwer Jahn Doe gent., one of the clerks of Nebe- 
miah Winter eſq., one of the fix clerks of the court 


a fixty clerk 
againſt a come 
mon perſon, 


of chancery of our ſovereign lord the now king, ſued by attach- 
according to the liberties and privileges of the ſame ment of privie 


court, for ſuch clerk and other officers and mini- 
ſters of the ſame court, from time whereof the 
memory of man is not to the contrary hitherto 
uſed and approved of in the ſame, in a plea, For 
that whereas, &c. to the damage of the ſaid John of 
zol., and therefore he prays remedy, &c. 


Midileſex, to wit, Fohn Dos eſq. one of the clerks For a clerk of 


of the petty-bag in his majeſty's court of chancery, 


the periy-bag ad 


according to the liberties and privileges of the ſame g.rif againt 
court for ſuch clerk and other officers and miniſters defendant on a 


of the ſame court, from time whereof the memory 
of man is not to the contrary bitherto uſed and ap- 
proved of in the fame, preſent here in court, in his 
own proper perſon, as aſſignee of A. B. eſq., and 
Sir . T. knight, ſheriff of the county of Mid- 
dleex, according to the form of the ſtatute in ſuch 
taſe made and provided, complains of F. 4. 4 a 

Plea, 


U 
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By a fix clerk 
againſt a ſixty 
clerk, 


By a common 
perſon againſt a 
fxty clerk. 
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plea, that he render to the ſaid John, as aſſignee as 


aforeſaid, 69/. which he owes to, and unjuſtly de- 
tains from him, For that whereas, &c. to the ſaid 
John as aſſignee as aforeſaid, his damage of 100. 
and therefore he brings his ſuit, &c. Pledges, &c, 

Middleſex, il. William Luther Sewell eſq., one 
of the fix clerks of the court of chancery of our 
lord the now king, complains of Richard Roe gen- 
tleman, one of the clerks of him the ſaid Milliam 
Luther, now preſent here in court, in his own pro- 
per perſon, in a plea of treſpaſs on the caſe, For 
that whereas, &c. to the damage of the ſaid Luther 
Sewell of 50l., and therefore he prays remedy, &c, 
add pledges. 

Middleſex, to wit. Jobn Doe, by Walden Henry 


Hanmer eſq. his attorney, complains of Thomas 


Roe gent. one of the clerks of Nehemiah Winkr | 


eſq. one of the ſixty clerks of the court of our lord 

the now king, preſent here in court, in his own 

proper perſon, of a plea of treſpaſs on the caſe, 

For that whereas, &c. to the ſaid Fobn his damage 

— 100l., and there fore he prays relief, &c. pledges, 
C. 
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Of Time and the Term. 


Time how computed, incluſive or ex- 
| cluſive. 


HE ſpace of a year is a determinate, and 
well-known period, conſiſting commonly of 
365 days; for tho in biſſextile, or leap years, it 
conſiſts properly of 366, yet, by ſtat. 21 H. 3. 
the increaſing day in the leap year, together with 
the preceding day, ſhall be accounted for one day 
only, That of a month is more ambiguous, there 
being in common uſe two he of calculating 
months: either as lunar, conſiſting of 28 days, 
the ſuppoſed revolution of the moon, 13 of which 
make a year; or as calendar months, commencing 
at the calends of each month, whereof in a year 
there are only 12. 

A month in law is a lunar month, or 28 days, 
unleſs otherwiſe expreſſed. 

In all caſes where a /tatute ſpeaks of a month, it 
ſhall be intended of a lunar month, which con- 
tains 28 days, and not of any other. 2 Roll, 521. 
I, 50. 2 Cro. 167. 

As upon ſtat. 2 Ed. 6. c. 13. which requires 
proof of any queſtion for a prohibition to be made 
within 6 months, the computation ſhall be made 
by lunar months. 2 Roll. 521. I, 52. Hab. 179. 
4 Mod. 186. & 

So in an information for uſing unlawful games 
for 7 months, contrary to ſtat. 33 H. 8. c. g. 
2 Rall. 522. N 
So where the ſtat. 27 H. 8. c. 16. requires in- 
rolment of a deed within 6 months, it ſhall be in- 
tended of lunar months. 2 Cre. 167. | 

In a contract to deliver ſtock, the computation 
mult be by lunar months, Sir. 446. 


But 


Of Time and the Term; 


But if money is lent for 9 months, it muſt be 
underſtood calendar months. bid. 652. 
In all gal proceedings (as time to plead, Cc. ), 
a month is 4 weeks.” 3 Burr. 1455. | 
But where a ſtatute ſpeaks of a year, it ſhall be 
computed by the whole 12 months. 2 Cro. 167. 
So where a ftatute ſpeaks of 6 months, in a 
matter which concerns eccleſiaſtical proceedings, 
it ſhall be computed by calendar menihs, as for 
proof of a ſuggeſtion in prohibition. 2 Rol. 521, 
Fob. 179. Lit. 19. | 
So in a quare impedit, the computation ſhall be by 
calendar months, 6 Co. 61, Yelv. 100. 2 Cro. 
141. 167, | 
If a thing be limited to be done within ſuch a 
time after ſuch a fact, the day of the fab ſhall be 
taken incluſive; as where the ſtat, 27 Eliz. c. 18. 
- requires an action againſt the hundred within a 
gear after the robbery, the day of the robbery ſhall 
be included within the year, Hob. 139. 2 Rol. 
520. I. 47. | | | | 
Of the term. The term regularly is eſteemed as one day; 
therefore if judgment be given in full term, it re- 
lates to the firſt day of the term. 1 Bulſtr. 35. 
And the firft day is the eſſoign day; for the quarts 
die paſt is a day of grace. [bi4. A judgment relates 
to the fir/? day, tho' a day be aſſigned for argu- 
ment at a day ſubſequent. bid. 69. 
Quarto die poſt, The guarto die poſt is the full term, and the day 
; for appearance of the parties, bid. 35. 


If money is paid between the firſt day of term, 


and the day on which a /atitat is ſued out, the 
plaintiff ſhall enter a ſpecial memorandum, and it 
ſhall be as of the day of the return of the writ, 
Rep. Temp. Hard. 141. Vide 1 Term Rep. 116. 
| 2 Lev. 176. as to entitling declaration, 
May ſhew the The plaintiff may ſhew the true commence- 
ent of ac ment of an action, contrary to the fiction of law, 
even in penal actions, 3 Burr. 1241. ; and if there 
is no ſpecial memorandum, he may ſhew by the 
writ, that the action was commenced after the 
time to which the bill relates. IId. a 
a A twelve» 


Of Time and the Term. : 141 


A twelve - month in a leaſe is good for the whole 12 months in a 
year, 6 Rep. 61. ; but a leaſe for 12 months, is 
only for 48 weeks, bid. 

In the ſpace of a day, all the 24 hours are uſu- In ſpace of a 
ally reckoned z+ the law generally rejecting all frac- > Lao Fl 
tions of a day, in order to avoid diſputes. Co. Lit. oned. 

135- Therefore, if I am bound to pay money on 
any certain day, I diſcharge the obligation, if I 
pay it before 12 o'clock at night; after which, the 
following day commences. Did. Vide 4 Term Rep. 
121. Leftly v. Mills, | 

The law takes notice of the commencement Calendar, - 
and courſe of the year, and all times which de- 
pend upon the calendar; ſo the judges may take 
notice of the calendar. Cro, Elix. 227, 1 Leon. 

328. 6 Med. 196. | 

By ſtat. 24 Geo. 2. c. 23. the calendar is cor- Alteration of + 
rected, and a new ſtile eſtabliſned. The year fil 
1752 to begin 1 Fan, 1752, and the day after the 
2d of Sept, 1752, to be accounted the 14th 
September, 


Of 


. 
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Of Actions. 


Perſonal actions. PN actiont are ſuch 3 a man 


Real actions. 


Mixed ations. 


claims a debt or perſonal duty, or damages in 
lieu thereof; and likewiſe, whereby a man claims 
a ſatisfaQtion in damages, for ſome injury done to 
his perſon or property. The former are ſaid to be 
founded on contracts, the latter upon torts or wrongs, 
Of the former nature are all actions upon debt, or 
promiſes z of the latter, all actions for treſpaſſes, 
nuiſances, aſſaults, defamatory words, and the like. 

Real actions, which concern real property only, 
are ſuch whereby the plaintiff claims title to have 
any lands or tenements, rents, commons, or other 
hereditaments, in fee fimple, fee tail, or for term 
of life. By theſe actions, formerly all diſputes con- 
cerning real eflates were decided; but they are now 
generally laid aſide, on account of the great nicety 
required in their management, and the inconve- 
nient length of their proceſs, a much more expe» 
ditious method of trying titles, being ſince intro- 
duced, by other actions, perſonal and mixed. 

Mixed ations are ſuits partaking of the nature 
of the other two, wherein ſome real property is 
demanded, alſo perſonal damages for the wrong 
ſuſtained. | 

Under theſe three h:ads may every ſpecies of 
remedy, by ſuit or actions in the courts of com- 
mon law, be compriſed. 

Mutual commerce and intercourſe is of the very 
eſſence of ſociety ; but if there were no method 
of compelling the faithleſs to keep their engage- 
ments, ſelf-intereſt is ſo prevalent, that very few 
would be adhered to, and conſequently very few 
made, Thus the chief advantage of ſociety would 
entirely fail, unleſs its laws were ſo framed 2 

: in 


Account, 


bind its members to a ſtrict performance of their 
contracts, by compelling them to make an ade- 
quate ſatisfaction for the breach of them, Hence 
ſpring the actions of account, ofſumpſit, covenant, 


Account, 


Account is a writ or action brought againſt a 
man, who, by means of his office, or for ſome 
buſineſs he hath undertaken, or ſome money he 
hath received for another, is liable to render an 
account to him, and refuſes to do it; by this 
means he may be compelled to do it, and he that 
calls him to an account ſhall recover of him, not 


only what ſhall be found due, but damages alſo 


for the wrong done to him. 

There muſt be a privity between the parties, 
and the defendant muſt not be a perſon who hath 
any claim in the thing to be accounted for, 

The proceſs in account formerly was by ſum- 
mons, attachment, and diſtreſs infinite. 2 fe. 
380, And by the ſtat. 52 H. 3. c. 23. the writ 
of accompt w-3 given to the lord, which of the 
words of the writ is called a mon/travit de compoto, 
and extends not only to bailiffs, but to guardians 
in ſocage, receivers, and other accountants, By 


this act it is provided, That if bailiffs, who ought t 


account with their lords, withdraw themſelves, and 
have no lands, &c. by which they may be difirained, 
they ſhall be attached by their bodies, fo as the ſheriff 
may cauſe them to come to render an account, 12 
Ed. 1. But the ſtatute of V. 2. c. 11. extends 
only to bailiffs and receivers, and not to a guardian 
in ſocage, and giyes proceſs of outlawry. 2 Iaſt. 
144. 380. 


By the common law, it lay againſt one as guar- | 


dian in ſocage, bailiff, or receiver, or by one in 
favor of trade and commerce ; againſt another; 
wherein both were named merchants ; and, by 

ſtat, 
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144 | Artount. | 
flat. 13 Ed. 1. c. 23., executors ſhall have à writ 
de compoto, with the ſame proceſs as the deceaſed, 
2 Inſt. 404. | | | 920 
By We/tm. 2. 13 Ed. 1. c. 11. ſtat. 1. concerns 
ing ſervants, bailiffs, chamberlains, and all receivers, 
which are accountable. | 
Receivers were When the maſters of ſuch ſervants do aſſign 
py them auditors to take their actounts, and they be 
£ bt, 3%, found in arrearages upon the account, all things 
being allowed which ought to be allowed, their 
bodies ſhall be arreſted, and, by the teſtimony of 
the auditors of the ſame accompt, they ſhall be 
ſent unto the next goal (i) of the king in thoſe 
parts, and ſhall be received of the ſheriff or gaoler, 
and impriſoned in iron under ſafe cuſtody, and 
ſhall remain in the ſame priſon at their own coft, 
till. they have ſatisfied their maſter fully of the 
If the court arrearages, Nevertheleſs, if any perſon ſo com- 
aſſign avditor%, mitted, complain that the auditors have grieved bim 
there lies no writ . 1 
bf ex parte tali; unjuſtly, charging him with more than he re- 
for, in that caſe, ceived, or not allowing him expences or reaſon- 
he ought toſhew ahle diſburſements, and find friends that will take 
his grief to the hi 1 . a 
Juſtices, and im to mainprize, to bring him before the barons 
they ought todo of the exchequer, he ſhall be delivered : And the 
m 2 ſheriff ſhall give knowledge to his maſter, that he 
ws * * be before the barons at a certain day, with the 
io net rolls and tallies by which he made his account; 
- withia this act, and in the preſence of the barons, or ſuch auditors 
for be is N. 17. as they ſhall aſſign, the account ſhall be rehearſed, 
;” "pa and juſtice done to the parties, ſo that if he be 
found in arrearages, he ſhall be committed to the 
Proceſs of out- fleet priſon, Upon this clauſe was framed the writ 
awry 1 81%, Called ex parte.talir, for the perſon impriſoned to 
after the account bring the enquiry before the exchequer.— Thus 


determined, the far of a particular method of proceeding with ac- 
body of the de- 


ſendant may be, COuntants. It was further ordained generally in 


— 2 1. like caſes of account, that if the accountant fled, 
380, 31. 


(i) This is guof, a commiſſion to ſuch p:rſons to audit, &c. ſo 
that one only cannot be affigned. 2 If. 380. By this ack the 
"auditors are judges of the record. Ibid, The maſter may be found 
in arrear, but he cannot be impriſoned by the auditors, 2 f. _ 

9 an 


Account, 


and would not come to account, he was to de dif- 
trained, if he had any thing whereof diſtreſs eould 
be made, ad veniendum coram juſticiarits ad com- 


potum ſuum reddendum; and if upon appearing he 


was found in arrear, and could not pay, he was to 
be committed to gaol: if he fled, and it was cer- 
tißed by the ſheriff, that he was non inventus, He 
was to be demanded from county to county, 'till 
he was outlawed, It was moreover declared, that 
perſons impriſoned for ſuch matter, ſhould not be 
repleviſable z and the ſheriff was enjoined not to 
permit them to go at large, either upon 2 writ of 
replegiari or otherwiſe, without the aſſent of the 
lord, on pain of anſwering to bim for the damages 
he had ſuſtained by ſuch ſervants, according to the 
amount he could make out per patriam, to be reco- 
vered in an action of debt. If the gaoler could 
not make amends himſelf, his principal was to be 
liable. 2 J. 380. | 


The writ of account, as it had been aided with Writ of account, 
a more effectual proceſs by the ſtatutes before- aided by ſtatutes, 


Cat 


mentioned, was rendered a very uſeful remedy — 


againſt perſons who added as agents, and fo be- 
came, either by bailment or receipt, poſſeſſed of the 


goods or money ariſing from the goods of another, 
The object of this writ was to bring the party ts 
account, and for that purpoſe auditors were to be 
aſſigned, The perſons who were the objects of this 
remedy, as they had violated a truſt of great con- 
fidence, and often of great magnitude, were ſub- 
ject to a ſhorter proceſs than any others who had 
broken a mere” civil engagement. They alone, 
of all other "defendants, in ſuits prey civil, were 
liable to a proceſs againſt their perſon 3 but the 
legiſlature had proceeded with tenderneſs in allow- 
ing this proceſs, The ſtatutes gave it only againſt 
the perſons compriſed therein, in caſe there were 
no lands, We find the writ of monfiravit de com- 
poto made uſe of in Ed. 2. promiſcuouſly with the 
common capias (for ſo the writs of habeas corpus, 
and other writs againſt the perſon, were now 
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Account. 


texmed,: from the word caias (K) being introduced paid 

in the place of habeas, in the command to take the be, 
body); and it was a good objection in either caſe It 
to ſay, that the party had land, and therefore by er 
ought not to be taken; tho', if be had not lands WW theſe 
where the. receipt was alledged to be, the writ equit 
would ſtill lie, Mayn. 99. 186. Aſter theſe ſenda 
ſtatutes, it was uſual, in order to have the benefit dence 
ol them, to charge defendants, either as batliffi or and | 
-reeatters. It was ſometimes objected, that the years 
nom fir aaut would not lie againſt a receiver, becauſe ] am 

tie ſtatute of Maribridge ſpeaks only of bai if: 117. 
bdbutfit was ſaid, that the writ would be good, at quan 
leaſt by eim. 2. which ſpoke of receivers ; for to ac 
tis latter ſtatute was to be conſidered as having in a 
relation to the ſtatute of Maribriage, and there- intric. 
ſore, that the two ſtatutes ſhould be conſtrued refuſe 
together as one; ſo that theſe writs, which had be- of acc 
come very common, were determined to be good, Tt 
under either ſtatute, id. 41. 94. An aQtion of on ac 
aàccaunt on the ſtat, of Adarlb. c. 19. againſt a was þ 
guardian in ſocage, is to be found in Mayn. Rep. 2770 
487. which ſtatute, enacted. That toben land, bill e 
Holden in ſacage, was in cuſtody of the heir's relation inſtan 
during his minority, when he came of age, they ſhould come 


anſwer the iſſues by a lawful accompt.”” | is cle 
— which The 25 Ed. 3. it. 5. c. 5. gave the aQtion of lt | 
1 account to executor of executors, and 31 Ed. 3, mone 


c. 114, to adminiſtrators. And, by the ſtatute of 126. 
AAN. c. 16. ſ. 27., actions of account may be To 
brought againſt the executors and adminiſtrators of bree! 
every guardian, bailiff, and receiver, and by one Firſt, 

joint-tenadt in common, his executors. and admi- Will the :/ 

vifkrators, againſt the other as bailiff, for receiving it doc 
more than his ſhare, and againſt their executors WI Ther: 
and adminiſtrators. And the auditors appointed by the 
by the. court, ſhall adminiſter an oath, and examine Wi of las 
the parties, and for their pains have ſuch allow- :e de 
ance as the court ſhall judge reaſonablez to be over t 


(e) % 66s6s. and 
paid l 


here- 


eiving 
>utors 
jinted 
mine 
llow- 
to be 


paid 


Atcoant. 
paid by the party on wboſe fide the balance ſhall 


be. 
It is ſaid by Mr. J. Blaclſtone, that it is found Mr. Juflice 
Blackflone's opir 


theſe matters of account is by bill in a court of Aion. 


by experietice, that the moſt ready way to ſettle 


equity, where a diſcovery may be had on the de- 
ſendant's oath, without relying merely on the evi- 
dence which the plaintiff may be able to produce; 
and Mr, Juſtice Buller ſays, this action of late 
years is but rarely uſed. Lord C. J. Wilmot ſays, 
| am glad to ſee this action is revived, 3 ig. 
117. 1770. This was an action for a confiderable 
quantity of coral beads, which defendant refuſed 
to account for. And I heard Lord Kenyon ſay, 
in a cauſe before him, wherein a very long and 
intricate account was to be gone thro' (after the party 
refuſed a reference), My did you not bring an alien 
of account? we cannot go thro? this at ni prius. 

The diſuſing of this action is laid down to be 
on account of the gteat delay in proceſs, which 
was by ſummons, attachment, and diſtreſs infinite. 
2 . 386. But as it now may be brought by 
bill of Middleſex, latitat, or captas, in the firſt 
inſtance, I can ſee no reaſon why it ſhould not 
come into uſe again, eſpecially where the matter 
is clear, and not very miticete, ' 


It ſeems in this action the defendant cannot pay Cannot pay wo- 
money into court, as he may in aſſumpſit. Bull, ney into court, 


126. per Willes, C. J. T. 27 Geo. 2. 


To maintain this action there muſt be theſe What will be 


three following circumſtances incident to the caſe: neceſſary to 
g maintain the | 


Firſt, The party to be ſued muſt have no claim 
the thing demanded to his on uſe; for if he has, 
it docs not lie, Owen 36. 3 Lev. 24. Secondly, 
There muſt be a pripity between the parties, either 
dy their conſent, or a privity created by operation 
of law, as in caſe of 'a guardian; as where goods 
are delivered to a ſtranger to my uſe, or to be given 
over to me, there, there is no agreement between 
the parties, and, for want of privity between me 
ind the pariy who ow the goods, 1 n 
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148 Account, 


this action. Owen 36, Hutt, 36. But in the eit 
of the crown, by reaſon of the prerogative, the 
law will ſupply a privity. 4 Leon. 21. Third), 
Where the perſon that delivereth the goods 
money, hath taken no ſecurity for the ſame ; fi 
where the party hath taken ſecurity, the other 
perſon, who hath taken the goods or money, cas. 
not be ſaid to be poſſeſſed of ſuch things, or that 
he bath received them, to render an account of the 
profits: tho” if a bailiff doth receive money, and 
promiſes to pay it, the party who lets him bat 
the money, may have this action or aſſump/it ; 6 
that what is meant by a ſecurity, is not here meat 
of a bare right to another action, but ſuch a ſecy- 
rity as the party may ſue upon the ſecurity itſelf; 
for, in ſome caſes, debt and account, will lie for the 
ſame thing. Fourthly, Where the party that hat 
the thing that is demanded, hath not only a but 
_ overſight thereof, as a ſhepherd of ſheep, or the 
like, but hath ſo far a property, as to be able u 
change the ſame for the benefit of the bailor (which 
is the perſon whoſe money or goods they were), or, 
at leaſt, to make advantage thereof, in order to 
render an account for the ſame. ' 11 Co. 93. Dy, 
114. Bro, Account 29. 81. 

The plaintiff The plaintiff muſt take care to charge the de- 
muſt charge de- fendant in a proper manner, as the caſe is; 1 
. fendant properly- ,:;F, receiver, or guardian. If he be bailiff; he 
muſt charge him ſo; if receiver, he muſt name 
him ſuch ; and if both, the writ muſt charge bin 
ſo. Where the things of which a man doth r- 
ceive the profits (whether it be land or goods) bt 
_ uncertain, as a manor, hundred, or the like, thit 
may be improved, there he ſhall be charged : 
bailiff; but where the things (be it profits of court, 
forfeitures, iſſues, fines, .amerciament) be certain, 
there he ſhall be charged as receiver. 2 Bul/ir. 27 
By bailiff. By bailiff, we underſtand a ſervant that bail 
had the adminiſtration or charge of lands, goods 
or chattels, to make the beſt benefit thereof fot 
the owner ; and by this writ, one may charge bY 
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one 28 receiver: that hath received ' A or other 
things for me, or to my uſe. Co. Lit. 271. 2 Leon. 
245- If one charges me as bailiff of his goods 
ad merchandizandum, in this caſe, I muſt anſwer for 
the increaſe, and ſtill be puniſhed for my negli- 
gence; but if he charge me as receiver ad compu- 
tandum, I ſhall not be anſwerable but for the bare 
money or thing which was delivered. Godb. 55. 
Co. Lit. 172. 1 Cro. 82. And a bailiff ſhall have Bailif hall 
allowances upon his account, for what he dif. h»yezllowances. . 
burſes belonging to his office, as to pay his quit- 1 
rent, &c. Co. Lit. 172.; or if he be robbed, or 

ſuffer loſs by other means, without any default in 

bim. Plow. 14. And a guardian in ſocage may be Gvardian in 
charged as bailiff, 2 Cro. 219. _ 

A receiver is one who receiveth the money, and Receiver, 
is to render an account of it, but is not allowed 
any charges or expences, but what is agreed on 
between the parties; and in this caſe, the plaintiff 
is to declare by whoſe hands he received it. Co. 

Lit. 172. 4. | ' 

In this action there are two judgments: the Two judgments. 
firſt, that the defendant ſhall account, which is in- 
terlocutory; and thereupon, on motion, the court 
appoint auditors to hear and examine the accounts 
of the parties, what the defendant hath received, 
and what he hath expended; and the defendant 
ſhall appear from day to day, before the auditors at 
every day and place affigned by them, until the 
account ſhall be determined; and if either party 
thinks they do injuſtice, they may apply to the 
court for relief. 1 Med. 42. Williams v. Lee. 

And if the auditors cannot complete the account, 
by the day appointed, they muſt apply to the court 
to have their time enlarged, Raft. 14. 

If the defendant refuſes to come to account, . fotal te be- 
application may be made to the court for a writ of count. 
capias ad computandum ; and being taken, he muſt 
put in bail to anſwer the condemnation. Towers v. 
Lewis. Keb, 255. The auditors certify the delay 
or neglect of his attendance. 1 Mod. 42. pl. 94. 
I Brotunl. 25, , 

L 3 If 
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If taken by da- 
piad. 


Within what 


time to be 
brought, 


Declaration in 
account againſt 


defendant,as ſur- 


viving bailiff of 


If the defendant be taken by a capras ad cen 
fandum, and fet to mainprize, pending the account 
before the auditors, and doth not keep his day 
before them, a capias ad computandum de novo ſhall 
ue forth againſt him. 1 Leon. 87. Cre. Car. 109, 


Before the auditors the plaintiff or defendant 


may join iſſue, or demur upon the plea pleaded 
before the auditors. And if either of the parties 
ſhall make default, and ſhall not appear, then, if 
after appearance, the defendant ſhall not plead, 
or if he ſhall join iffue, or join in demurrer, ibe 
auditors ſhall certify that to the court, and the 
court ſhall proceed to trial of the iſſue, if iſſue be 
joined, or by arguing the demurrer, as the caſt 
Thall require; and if the plaintiff ſhal} make de- 


fault, or ſhall not profecute, or if the defendant 


mall not anſwer, the court may commit him to 
priſon ; and if verdi& paſs for the plaintiff, colts. and 
damages ſhall be recovered, and the plaintiff ſhall 
recover his goods or monies demanded, with his coſts 
and damages, and fferi facias, elegit, or capias al 
Jatisſaciendum, ſhall be awarded. And if a now off in- 
ventus be returned, then an outlawry after judgment 
(if ſuit be by original), or an action of debt. 1 Browl, 
24, 25. 2 Gro. 234. 11 Co. Metcalfe's Caſe. 

No writ of error can be had till the ſecond judg- 
ment given. Palm. 2. 11 Co. 40. The defendant as 
receiver, cannot wage his law. 1 Cro. Goaodrict's 
eaſe, 919. 7 

The ſubſtance of the declaration againſt a recerver 
is, that the defendant be properly charged. As to 
the time, it is not neceſſary to be particular, nor 33 
to the quantum of the money; but it is neceſſary, 
that the plaintiff ſet forth by whoſe hands the defen- 
dant received it. 3 Keb. 425. An executor muſt 
declare of monies received by the hand: of the t:jlater, 
43 Be. 3. 336 | 

The action is to be brought within ſix years, un- 
leſs the account be between merchant and merchant, 


Stat. 21 Fac. 1. c. 16. 


Londen, to wit. Fob Saunders, late of, &c. 
efquire, was ſummoned to anſwer Thomas Godfrey 
eſquire, of a plea, that he render to the ſaid 

| Thomas, 


Zevounk. 2;t 


7,mas, a reaſonable account of the time in which 
he and one Salmon Solomons now deceaſed, and 
whom the ſaid John Saunders hath ſurvived, were 
the bailiffs of the ſaid Thomas Godfrey; and theres Account againſt 
upon the ſaid Thomas by R. S. his attorney, com- . 

plains, That whereas the ſaid Fohn and the ſaid brought in the 

Solomon now deceaſed, and whom the ſaid Fobn county Where he 
hath ſurvived, were for a long time, to wit, from axe ge 
the firſt day of Fune, in the year of our ever, it may be 

1764, until the firſt day of Mey, in the year of in any county. 
our Lord 1765, the bailiffs of the ſaid Thomas, to 75 P — 5 
wit, at London aforeſaid, in the pariſh of Saint 20. 
Mary-le- Bow in the ward of Cheap; and during 
that time, had the care and adminiſtration of divers 
goods, wares, and merchandizes, of the ſaid Tho- 
mas ; {that is to ſay), twelve chefts of coral beads, 
containing a large quantity; (to wit) three thous 
ſand pounds weight of coral beads of the ſaid 
Thomas of great value, to wit, of the value of 
10,0001. of lawful money of Great Britain, to be 
merchandized, and made profit of, for the ſaid 
Thomas, and to render a reaſonable account of the 
ſame to the ſaid Thomas, when they the faid John : 
and Solomon ſhould be thereto afterwards requeſted. | 
Yet the ſaid John and Solomon, in the life-time of the preach. 
ſaid Solomon, or the ſaid John ſince the deceaſe of 
the ſaid So/omen, (although often requeſted, &c.)have 
not, nor hath either of them, rendered a reaſonable 
account of the ſame to the ſaid Thomas z but the 
ſaid {on and the ſaid Solomon in the liſe- time of the 
ſaid Solomon, and the ſaid Fohn ſinee the death of the 
ſaid Solomon have altogether refuſed, and the ſaid 
7:hn doth refuſe ſo to do, to the ſaid Thomas his da- 
mage of 15,0001; and therefore he brings bis ſuit, &c. 

_ Suffolk, to wit. George Bond complains of Wil- Agaiot a bi 
tam Edge, being in the cuftody of the marſhal, of 47 
the marſhalſea, of our lo1d the now king, before 
the king himſelf, of a plea, that he render to the 
ſaid George a reaſonable account for the time that 
he was bailiff to the ſaid Wiiliam at A. in the (atd 
county, aud there receiver of the money of the 

1 ſaid 


erer OY 
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S. 411. 


| Account. 

ſaid William, Foy that whereas, the ſaid George, on 
the firſt day of October, in the year of our Lord 
1760, until the firſt day of ay, in the year of our 
Lord 1761, at A. aforeſaid in the ſaid county, had 
been bai of the ſaid George, of the manors of 
H., J., and K. and 20 meſluages, and 500 actes of 
land with the appurtenances, and during all that 
time had the care and management of the havſes, 
cows, and ſheep; to wit, 50 horſes, 50 cows, and 

oo ſheep, to make merchandize and profit thereof 
or the ſaid George, and to render the ſaid George 
A reaſonable account of the ſame; and during the 
time aforeſaid, that the ſaid William had been bailiff 


to the ſaid George at A. aforeſaid, in the county 


aforeſaid, he the ſaid Milliam at A. aſoteſaid, in 
the county aforeſaid, received of the money 


of the ſaid George 10, oool. by the hands | of 


Richard Sykes, to make merchandize and profit 
thereof, for and to render a reaſonable account 
thereof to him the ſaid George, when be the (aid 
William ſhould bethereto afterwards requeſted; yet 
the ſaid William (altho' often requeſted, &c.) hath 
not yet rendered a reaſonable account thereof to the 
ſaid George, but hath altogether refuſed, and lil) 
doth reſuſe ſo io do, to the ſaid George his damage 
of 20, oool.; and therefore he brings bis ſuit, &c. 
pledges, &c. 64.0 | 8 
It is ſaid in 3 Fil. 104. That the defendant 
in account, nted not plead at all in the action, 
but may come into court, and ſay to the judges 
here; I am willing to account with the plaintiff, and 
pray that auditors may be aſſigned,” to take an ac- 
count between me and the plaintiff. ' 
With reſpect to the plea, the following rules may 
be uſeful: 1 Foul 
1. That whatever matter ean be pleaded in bar 
to the action, mult be ſo pleaded ; and that what- 
ever matter which may be pleaded in bar, cannot 
afterwards be pleaded before the auditors ; the rea- 
ſon is, to avoid trouble and charge to the parties. 


2. Except 


Account. 163 


2. Except in caſe 7 a why — plene r —— pls 
if the party is once chargeable and accountable, be 1 exe 
2 in bar, — muſt plead before audi- —— 
tors; theſe exceptions are, becauſe a releaſe, and 
having fully accounted, are total extinQions of the 
right of action; which the court is 10 judge of, 
and even in thoſe. caſes, they muſt be pleaded ſpe- 
cially, and cannot be given in evidence on ne 
ungues receiver. Brownl. 24, a5. | 

3- Nothing can be pleaded before auditors, Con- No plea before 
trary to what has. been pleaded before, and which — oor 
has been found by verdi& z becauſe it would intro- en fiese. 
duce either contrary verdicts, or two verdicts of | 

the ſame, which is abſurd. All the caſes where 
the pleas have been rejected before auditors, were, 
becauſe they might have been pleaded in bar; the 
defendant ſhall not Hz by and plead before auditors, 
what he might have before pleaded in bar. 

L. C. J. Wilmot. Godfrey v. Saunders, 3 Will. 

114. | | TP 
Motion to ſet afide fi. fa. executed, and money AﬀeTment of 
to be reſtored in action of account—plea fully ac- 4 07. 8 
counted, and iſſue thereon ; the jury found for the — 41 jedg- 
plaintiff, and aſſeſſed damages and coſts ; judgment ment 6gned 
was entered up, and execution awarded, It was 9 
contended that the judgment ought to have been — 
only quod computet, and then the parties ſhould have gued computer, 
entered into the account before auditors aſſigned, 
and that the final judgment ſhould not have been 
ſigned till then. Per Cur: The judgment is wrong, 
for it ought to have been only guad computet; and 
we will take this to be an irregular judgment, and 
like a final judgment ſigned before any interlocutory 
judgment ; therefore let the judgment and execu- 
tion be ſet aſide, and the money reſtored. Hughes 
v. Burgeſs. Rep. temp Hard. 394. WITTY 

Kent, to wit. Jobn Denn complains of Richard By oe aſe 
Fenn, being, &c. in a plea, that he render to bim . 3 
a reaſonable account, for the time that he was ney received for 

bailifF of the ſaid John; Fer that | whereas, he the *Þ* letting a 
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Atromit. 
day of June, in the year of our Lord 1753, until 


the 13th day of June, in the year of our Lord 


1754, at Maidſtone, in the county aforeſaid, was 
proprietor of one undivided moiety, and bailiff of 
the ſaid John of the other undivided moiety of a 
certain mare, and during that time, had the care 
and management of the ſaid mare, and the letting 
out to hire of the ſaid mare, for the advamtage and 
profit of the ſaid John and Richard, to render a 
' reaſonable account thereof to the faid John, when 
he ſhould be thereto afterwards requeſted ; Jet the 
ſaid Richard (altho* often requeſted, &c.) hath not 
as yet rendered the ſaid reafonable account to the 
ſaid John, but he ſo to do, bath hitherto wholly 
refufed,” and ftil} refuſes, to the ſaid Jahn his da- 
mage of 60/. ; and therefore he brings his ſuit, &c, 
| Pledges, &c. Com. Dig. 1.v. 96. b. This action 
is given by ſtat. 4 and 5 Ann. c. 16. ſ. 27. 
e who js awarded to account, ſwears, that he 
will account well and lawfully. Br. Account, pl. 10, 
cites 41 E. 3. 3-9. 6 nn 


* 
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Aſumpſit. 


>, The Origin of the Action of Aſſumpſit. 


In the reign of H. 4. we find aQtions on the caſe 
had grown very common, as for diſturbing a way z 
for negligently keeping a fire, and burning the plaintiff *s 
houſe ; for ſelling bad wine z for not repairing banks 3 
for keeping a ſchool near an antient ane; vide the year- 
book of H. 4. The term of treſpaſs fur le caſe, 
was in familiar uſe ; before, they were more uſually 
called actions of treſpaſs fimply; but the marks 


of diſcrimination between treſpaſs, and treſpaſs - 


upon the caſe, began now to be diſtinctly aſcer - 
tained, It was held that the former mult always be 
vi et armis, the latter never. The nature however of 
injuries is often ſo complex, and tbeir conſequences 
ſo various, that the truth of a matter ſounding in 


caſe could not be properly ſet forth, without ſome - 


times alledging circumſtances which carried evident 


force in them: therefore in 12 H. 4. Where an 


action on the caſe was brought for ſtopping a ſewer, 
ſo as ieveral actes of ground were flooded, it was 
held good, that the ſtopping the ſewer was laid 
ui et armis, that being a mol. ſeaſanct and the remote 
cauſe of the injury ſuſtained by the plaintiff; tho? 
the conſequential damage, which was the immediate 
cauſe, and the giſt of the action, was in caſe. 12 


H. 4. 3. a diſtintion which was many years.adopted 


as a juſt one, It was then laid down, that the 
cauſa cauſans (as they called it) might be forcible, as 
in this inſtance of ſtopping the ſewer, and be laid 
vi et armis, even in an action on the caſe, though 
that ation is properly grounded vpon the conſe- 
guence of ſuch floppage: this conſequence they diſ- 
tinguiſhed by the appe'lation of cauſe caſata. This 
action was ſo near +-kin to the action of treſpaſs, 
that it required no ſmall degree of ſagacity to per- 
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ceive the inſtances in which the old form failed, and | 


it was neceſſary to make a ſpecial writ, The ac- 


Wager of law, 
Co. 2 Infl. 45, 
1 Infl, 295 · 


tion on the caſe was found ſo convenient a remedy, 
that it was wiſhed to extend it ſtill further, They 
wanted to apply it to caſes of nen · per ſor mance of 
promiſes : but theſe did not ſo kindly fall within the 
analogy of former inſtances. It was harſh to give 
the name of treſpaſs to a thing which was never 
done; it took therefore ſome time, and needed the 
concurrent force of ſome ſtrong motives, to induce 
the courts to admit theſe new writs, The preſent 
ſtate of the remedies in uſe, where contracts were 
not performed, operated very probably towards 
gaining a ſupport for theſe new actions upon the 
caſe. If a man performed not his -covenant, an 
action of covenant lay; but it had been long held, 
that an action of covenant muſt be grounded on a 
ſpecialty; ſo that where the parties had not ſo bound 
themſelves, that remedy failed, If a man did not 
pay money which he owed, the remedy was by ac- 
tion of debt; in which the defendant might diſcharge 
himſelf by wager of law, unleſs the demand was 
founded upin a ſpecialty + the ſame in detinue. To 
obviate theſe and the like defects, and to legiti- 
mate an aCtion of a more effetual nature in mat- 
ters of contra, was worth the attempt. Several 
actions were brought before they were allowed and 
authenticated. The firſt was againſt a carpenter; 
guare cum, c., aſſumpſit, &c, to build a houſe 
within a certain time; he had not done it. It was 


. objected, that this was in covenant; and as no writs 


ing was ſhewn, the action muſt fail, And it was 
pronounced, that this remedy was inadequate where 
the contract was executory, and where the only 
complaint agaiaſt the defendant would be for his 
non-feeſance or non. performance. 2 H. 4. 3. 6; 

another, 11 H. 4. 33. vide Bro. Af. ſur Caſe, 40. 
Theſe determinations left all perſons who had 
made agreements without deed, (for, if a mere 
writing, it could not be declared on in covenant,) 
and where nothing had been dohe to execute the 
; * Contract, 


Aſſumpllt. 


contract, entirely without redreſs ; and the deter- 
minations might have driven the parties into chan- 
cery, where they could have theſe agreements 
decreed to be ſpecifically performed. This per- 
haps, as well as other conſiderations, might incline 
the courts to review this grand point, and try 


if they could accommodate the notions of law, as 


then underſtood, to the exigencies of the occaſion ; 


and thereby not only draw back into its proper 


channel the current of deciſion, from the chancery 
to the courts of common law, but, by rendering 
this ation more general, put the nation in poſſeſſion 


of what was then much wanted, a more effectual 


common-law redreſs in matters of contract. In 
the 34 of H. 6. the diſtinction that had been 
made between a non-performance and a ntgligence or 
mal. feaſance was denied (I). An aQion on the caſe 


) Mal. froſence, is when a man does ſomething purpoſely on 


dis on head, fancy, or humour, without any expreſs agreement, 


implication, or requiring of law, by which ill-doing the plaintiff 
receives damages; 28 arreſting a man without cauſe, diſturbing the 
plaintiff in his office, reſcuing a priſoner, out of cuflody of officers, 
enticing away an apprentice, &c, 

Non. feaſance, non- faiſance, or feaſance, is when # man does 
not do or perform ſomething which he ought to do, either by his 
own expreſs undertaking, or by the implication or requiring of law, 
(called an aſſumpſit implied, ) by the not doing whereof, the plaiatiff 
receives damage. | 

Misfeaſance or feaſance, is the doing of ſomething (which a man 
hath expreſsly undertaken to do, or which the law by implication 
requireth him to do) otherwiſe than he undertook, or the law re- 
quires it ſhould be done; by the miſ-doing whereof, the plaintiff 
receives damage; as againſt a ſurgeon for neglefing the cure of a 
leg, &c. | 

Non» feaſance upon an expreſs or implied promiſe or duty, bas re- 
ference io a man's real eflate, as the not making a feoffment accord- 
ing to a bargain, but ſelling it to another; not delivering ſeiſin of 
land ſold, but felling it to another : 


Or to bis perſonal eflate, as the not paying money at ſeveral times | 


upon a bargain of cattle, according to expreſs promiſe, or for goods 


ſold on requeſt, or upon a promiſe to pay for goods at a certain day: 


Or to bis perſon, as net ſaving plaintiff harmleſs, or for not 
arreſting defen4ant upon a writ being, in the ſheriff 's preſence, or 
for not proceeding according to inſtructions: 

Theſe are generally placed in the entries under the title of Torts, 
i, e. wrongs or injuries, and intermized one with another, 

Many precedents under title Non-feazance have 2 near relation 
to mil. feazance and negligence, 
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was brought againft a mill- maker for not making a 


mill by a certain day, as he had undertaken; I 
was objeQed, upon the principle. of the derermina- 


tions, that if the mill had been made ill, the cove+ 


nant would have been turned into a tort,” and treſ. 
paſs on the caſe would lie for the miſ-feafance ; 
but here was a aan, ſeaſance which would ſound 


Two juſtices in- merely in covenant. To this Babington anſwered; 


the 


The add ion fa- 
vaured, 


42 H. 6. 


clined 10 ſupport That if one made a covenant to cover a houſe by 


a certain day, and, he negleRing to do it, the 
rain came in and damaged the houſe, the owner 
might have an action of treſpaſs on the cafe for the 
damage: the ſame ſaid Coclain. After this man- 
ner of arguing, it was obſerved, by one who was 


inclined againſt the action, that if this was allowed, 


every covenant that was broken, might be made 
the ſubject of an action on the caſe. 3 H. 6. 36, 
In 14 H. 6. An action was brought againſt a 
man who had undertaken to procure certain per- 
ſons to give releaſes, which undertaking he did not 
perform ; - the ſame arguments were uſed againſt it, 
as againſt the former. This being, they ſaid, a nen- 
feaſance,, the remedy mult be in covenant z, but 
denied by Juyn, C. F. and Paton; and they ſtated 
the common caſes 6f a carpenter, a ſurgeon, and 
the like ; who, if they undertook and did nothing 
towards the performance of -that undertaking, 
ſhould be liable in an action on the caſe, and the 
party ſhould not be driven to an action on the 

covenant, | 
In 22 H. 6. it was held, that if land was ſold, 
the vendor might have debt for the money, and 
the vendee might have caſe, if he was not enfeoffed 
of the land, We have every reaſon to ſuppoſe, 
that the promiſe meant in the reports of this period 
was an actual undertaking, which could be proved, 
and not ſuch an implied promiſe as was in afier- 
times pronounced, to atiſe in caſes where a duty 
was previouſly due, It was agreed, that a conſi- 
dexation for ſych promiſe ſhould be ſtated in the 
| declaration 


Aſumplue, 


declaration, as it would - otherwiſe be a nudum - 


patum, to which the law, never. would give 


effect. , 


The action on the caſe ſometimes applied,among@ The oper of 
detinue. The. wager of law, which was allowed in Lee 


that old wet, made it very defirable to ſubſtitute caſe defir 


others, to inſtances where the old remedy was by 


the action upon the caſe in its room. Detinue 
had been brought for a horſe which the pleintiff 
had bailed to the defendant, and which had died 
through his negligence. The defendant having 
waged his law, and ſo got rid of that action, the 
plaintiff brought another grounded upon his caſe; 
but the law=wager being pleaded, that was argued 
to be a ſuſſicient bar, as the plaintiff would in this 
action, recover in damages the value of the horſe; 
u here as, by the judgment in the writ of detinne, he 
was eſtopped to claim the horſe itſelf, and fo he 
ought not to recover the damages, to the value of 
the horſe in the preſent action. Again, whete an 
action on the caſe was brought, for that whereas 
the plaintiff had bailed certain goods to A. to keep, 
A. bailed them to the defendant for the plaintiff : 
uſe, but he had uſed and ſpoiled them; Brian 
thought the action would not lie, becauſe the de- 
fendant was a ſtranger to the firſt bailment; but all 
the other juſtices were of a contrary opinion. 12 Ed. 
4. 13. Thus was the aQtion upon the caſe, by 
degrees, adapted to almoſtall purpoſes ; ſometimes 
as a remedy, where the common law before fur- 
niſhed none, and ſometimes in the place of the old 
eſtabliſhed actions, which were found leſs adequate 
than this, to obtain the ends of juſtice. It was 
the uſual mode of redreſs in moſt inſtances of ma!- 
feaſance or negligence, whether of private perfons 
or of thoſe in office; and the party thereby received 
a recompence in damages. It only remained to 
give efficacy to the action of aſſumpſit, as a ſub» 
ſtitute for the action of debt; and then the method 
of legal redreſs in regard to perſonal injuries, will 
have ſuffered'a complete revolution. I 
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It was declared by the whole court, 21 H. 7, 
p. 30. that an action upon the caſe would lie a4 
well for a non-feaſance, as for a mal feaſance ; and 
again recognized, 21 H. 7. 41., at which time it 
was ſaid, that if a man bargained that another 


| ſhould have his land in fee for ſuch a ſum of money, 


and neglected to make an eſtate accordingly, an 
action upon the caſe would lie without any need of 


Advantage of the ſuing out a ſubpana in chancery. The prodigi- 


(a) 19 H. 7. 


An afſumpſit, 
what, 


Expreſs con- 
tracts. 


Implied. 


ous advantage of this common-law remedy, to 
ſubſtantiate promiſes and undertakings, was ſoon 
diſcerned by the legifl-ture; which on this ac- 
count, as well as on account of the many ap- 
plications that were made of this action in this 
reign, paſſed an act (a), which gave to the ao 
upon the caſe, the ſame proceſs as was before in 
an action of debt, a 


o 


Of the Aclion of Aſſumpſit. 


An aſſumpſit is an action the law gives | a part 
injured, by the breach or non- performance of 3 
contract legally entered into; it is founded on 
contract, either expreſs or implied by law, and 
gives the party damages in proportion to the loſs he 
* ſuſtained, by the violation of the contract. 
4 Co. 92. 

' Expreſs contrafts, are where the terms of the 


; agreemeat are openly uttered and avowed at the 


time of the making; as to deliver an ox or 10 had 
of timber, or to pay a ſlated price for certain gods. 
An expreſs promiſe will give an action, which 
otherwiſe the plainuff muſt have had recourſe to 
ſome other action. 1 Salk, 9g. WWilkin v. Millin. 
An expreſs contract, takes away the contract implied 


by law, Allen, 94. 


Implied, are ſuch as reaſon and juſtice  diftate, 
and which therefore the law preſumes that every 


man undertakes to perform: As if I employ a pet- 


ſon to do any buſineſs for me, or perform 28 
we work; 


Alſumpſit. 16t 


work ; the law implies that I undertopk, or con- On n implied _ 
tracted, to pay him as, much as his labor deſerves. 2 
If I rake up wares from @ tradeſman, without any v of a general 
agreement or price, the law, concludes that I con- 1 cebitatus 
traſted to pay their real yslve. And there is alſo — Salts 
one ſpecies of implied contracts, which runs thro? 
and is annexed, to all other contracts, conditions, 
and covenants, viz. that if I /ail in my part of the - 
agreement, I ſball pay the :ther party ſuch damages, as 
be has ſuſtained, by ſuch my negk or refuſal. | 

A contract may alio be either executed, us if A ot contrats ex- 
agrees to change houſes with B., and they do it im- 3 
mediately z in which caſe the pgſeſſion, and the right 
are transferred together; or it may be erccutory, as or executorys 
if they agree to change next . here the right e's 
only veſts, and their ee property in each 
other's houſe is not in poſſeſſion, but in action; for 
a contract executed conveys a cheſe in poſſ/ſionz a 
contract executory, conveys only a choſe in action. | 

A conſider ation of ſome. ſort ot other, is ſo abſolutely Of confveration 
neceſſary, to the forming of a contract, that a nu+ to the contrad. 
dum pactum or agreement to do, or pay any thing 
on one ſide, without any compenſation on the 
other, is totally void in law: and a man cannot be 
compelled to perform it, Dec. and Stud. c. 24. What is a nu- 
As if one man promiſes to give another 100/. ; here dum padum. 
there is nothing contracted for or given on the one 
ſide, and therefore there is nothing binding on the 
other, And, however a man may or may not be 
bound to perform it, in honor or . conſcience, 
which the municipal laws do not take upon, them 
to decide; certainly thoſe municipal laws will not 
compel the execution of what he had no viſible - 
inducement to engage for: and therefore our law WW 
has adopted the maxim of the civil law, that ex 
nude pacto nen oritur atio. Salk. 129. Bro. Ab. 79. 
But any degree of reciprocity will prevent the pa 
from being nude : nay, even if the thing be founded 
on 2 prior or moral obligation, (as a promiſe to pay 
a juſt debt, tho' barred by the ſtatute of limita- 
nous) it is no longer 8 pactam. And as this 

| . rule 
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Why the rule rule was principally eſtabliſhed to avoid the jncon- 
was eſtabliſhed. yenience that would ariſe from ſetting up mert 
verbal promiſes, for which no good reaſon could be 
aſſigned, Plow. 308.; it therefore does not hold in 
ſome caſes, where ſuch promiſes are authentically 
Voluntary bond; proved by written documents. For if a man enters 
into a voluntary bond, or gives a promiſſory note, 
he ſhall not be allowed to aver the want of conh- 
deration in order to evade the payment ; for every 
bond, from the ſolemnity of the inſtrument, Har. 
dres 200. 1 Ch. Rep. 157., and every note, from 
the ſubſcription of the drawer, carries with it an 
internal evidence, of a good conſideration.” Lord 
Ray. 760. Courts of juſtice will therefore ſupport 
them both, as againſt the contractor himſelf ; but 
not to the prejudice of creditors, or {trangers to 
the contract. Vide Noy's Max. c. 42. a 
Expreſs con- Expreſs contracts include three diſtin” ſpecies; 
trade, what gJebts, covenants, and promiſes, The legal accepts: 
rad of debt is, a ſum of money due by certain and 
| expreſs agreement; as by a bond for a determinate 
ſum, a bill or note, a ſpecial bargain, or a rent 
reſerved on a leaſe, where the quantity is fixed and 
unalterable, and does not depend upon any after 
calculation to ſettle it. The non-payment d 
theſe is an injury, for which an action of debt lies. 
F. N. B. 119. | | 
Covenant, A covenant alſo, contained in a deed to do a direct 
act, or to omit one, is another ſpecies of -exprels 
contratts, 'the violation or breach of which is 4 
civil injury. As if a man covenants to be at Cn. 
terbury by ſuch a day, or not to exerciſe a trade it 
a particular place, and is not at Canterbury at the 
time appointed, or carries on his trade in the place 
forbidden, theſe are direct breaches of his cove- 
nant; and may be, perhaps, greatly to the diſad- 
vantage and loſs of the covenantee, The remedy 
for this, is an action of covenant | . © 
Promiſe to do n A promiſe is in nature of a vetbal covenant, and 
explicita®, is ao wants nothing but the ſolemnity of writing and 
expreſs contact. ſealing to make it abſolutely the ſame, If _ 
4% 4 *. ble 


Aſſumpſie, al 


fore it be to do any explicit act, it is an expreſt cen- 

traci, as much as any covenant; and the breach of it 

is an equal injury, and an aQion lies on the caſe, 

for what is called the aſ/ump/it, or undertaking of the 
deſendant. 1 1 | vated: 
| Some agreements indeed, though never ſo .expreſity The fatale of 
made, are deemed of ſo important a nature, that r 
they ought not to reſt in verbal promiſe ony, which = 
cannot be proved, but by the memory of witneſſes. er i 
To prevent which, the ſtat. 29 Car. 2. c. 3 

enacts, that in the % following caſes no ve ae . 
promiſe - ſhall be ſufficient to ground an action 15 
upon, but at the leaſt ſome note or memorandum, of 

it ſhall be made in writing, and ſigned by the party 

charged there with: 1. Withers an executor. or admi- 

niftrator ** to anſwer. damages. out of his own 

gate. 2. a man undertakes to anſwer for the 

debt, default, or miſcarriage of another. 3. Where 

any agreement is made upon con ſideration a marriage. 

4. Where any contract or ſale is made of lands, tena- 

ments, or bereditaments, or any intereſt theran.\ _ 5. 

Where there is any agreement that is nat to. he per- 

formed within a year from the making ther; and 


6. That no contre for the ſale of goods, wares, and and to contra 
merchandiſe, for the prite of 161, flerling, or upwards, and op of * 


Hall be allnwed to be good, except the buyer ball accept 
part of the goods ſo ſold, and actually rerriue the ſame, 
or give ſomething in earn; io bind. the bargain, or in 
part of payment, or that ſome nate or Memorandum in 
writing of the ſaid bargain be made, and ſigned by the 
parties to be charged, or their agents, thereunts laws 
fully authorized, _ + Lang. 
Upon. theſe clauſes, the following decifiotis have Dectcanl; 
taken place: As to the iſt, I find no determination; 
to the 2d, the rule is, that if the defendatit comes 
only in aid of the other, who obtains the goods, ſo that 
there is a remedy againſt bath, — to theic 
engagements, that that is a collateral undertaking, 
and void without a note in writing; but where the 
whale credit is given to the deſandant, ſo that the 
ther is but. as his ſervant, and there is no fem 
| M 2 abi 
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againſt bim, that that is vt a collateral, but an ;. 

* ginal undertaking; in which caſe, a note in Writing 

is not neceſſary,” Bourkermire v. Darnill,, x dal. 

% NA. 

A broker about As where one Taylor, a tenant to the plaintif, 
— — being three quarters of a year in arrear for rent 
romiſes land- (4 5“. ), and inſolvent, conveyed all his effects to 
lord to pay him the benefit of his creditors. They employed Las, 
bis rent, if e, ee defendant, 36 u broker to ſel} the eee, ui 
this promiſe need accordingly he advertiſed a ſale. On the mornitg 
not be in wri- ' gdvertiſed for ſale, Williams, the landlord, came 9 
46 diſtrain the goods in the houſe; Lager, having 
notice of the plaintiff's intention to diſtrain then, 
promiſed to pay the ſaid arrear of rent, if be ul 
dei from diſtraining, which he did. At the trial 
verdict was found ſor the plaintiff 48“. Id. . 
5 was a truſtee for all the creditors, and un 
obliged to pay the landlord who had the prior lies, 
This has nothing to do with the ſtatute of fraud; 
it is rather a fraud in the defendant to detain the 
451. from the plaintiff,” who had an original lu 


upon the goods, 5 


. 


JI. Wilmot: This caſe 10 not within the ſpirit 


©” or meaning of the act. The tenant wus bete the 


original debtor. The plaintiff had two remedies 
againſt him. The defendant mage à bill of (ale 
of the goods liable to the plaintiff's diſtreſs. The 
plaintiff is in poſſeſſion of the goods, having 
entered with intent to diſttain them. Leer vn 
the agent for the creditors. He makes this pto- 
© miſe in order to diſcharge the goods of this diſtreſ. 
I conſider this diſtreſs, as being actually made. 
Get: 'Leper ſays, If you will quit | the goods, and diſi- 
tmrumber the fund, I will pay you. Loeper became tht 
bailiff of the landlord; and when he had fold the 

5 the money was the landlord's (as far as 456) 
in bis own bailiff's hands. Therefore an action 
would have lain againſt Leper for money had and 

| received to the plaintiff's uſe, jeep i. Hot bal 
— VN. B. The declaration does not ſtate whether 
den Get the the promiſe was in writing or nat; but u 
promiſe is in 8 , & © held, 

writing. 


Allumpfit. „ 


held, that it was not neceſſary to ſtate the promiſe 
to be in writing, and ſaid, defendant undertook to 
pay this 457. in all events peremptorily and ab/oluttly. 
This is an original conſideration to the defendang, 
and concurred that the verdict ſhould: be entered 
for 454. | | ol © 
tin ]. The goods were a fund between both, 
and on that foot I concur, The queſtion made 
was, Whether the verdict ſhould be entered for 
45). or for a ſmaller ſum (71. 5s.)? The promiſe 
not having been reduced to writing, peſlea ordered 
to be delivered to the plaintiff, and the verdict to 
ſtand for the whole 451. William v. Leper, 3 
Burr. 1886. „* ! 
If two come to a ſhop and one buy, and the If two come to 
uber, to gain him credit, promiſe the ſeller, VV. hop. 
he do not pay yon, I i This is a collateral under- 
taking, and void without writing; but if he ſay, 
Let him have the goods, I will be your paymaſter.” 
This is an undertaking for himſelf, and he ſhall 
be intended the very buyer, and the other to act 
as his ſervant. Bull. N. P. 276. Mr. Juſtice 
Buller ſays, However it is impoſſible to lay down 
any preciſe rule for the conſtruction of ſuch ſort of 
words, but it muſt be left to the jury to determine 
upon the whole circumſtances of the caſe, ts whem 
the original credit was given. Ibid. Salt. 27. | 
The general line now taken is, that if tbe per- General rule. 
ſon for whoſe uſe the goods are furniſhed is liable 
at all, any other promiſe by a third perſon to pay 
that debt, muſt be in writing, otherwiſe it is void. 
Per Buller F. Matſon v. Wharam. 2 Term Rep. 81. 
e plaintift's teſtator, brought an action for A promiſe topay 
ault and battery againſt one Johnen. The cavſe — agg 
being at iſſue, record entered, and coming on to be « the plaintiff 
tried, the defendant Naſb being preſent in court, in will withdraw 
conſideration that Fuack would not proceed to trial, * = 
but would withdraw his record, promiſed to pay gature of fraude, 
him 50l. and coſts. Juact withdrew his record, | 
and no further proceeding was had. Juacl being 
dead, Read, his executor, brought this actipn on 
M 3 this 
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this ſpecial promiſe by Noh, who pleaded nog. 
aſſumpſit, and the ſtatute of frauds, and the plain« 
tiff demurred. Lee C. J. The ſingle queſtion is 
Whether this promiſe, which is confeſſed by the de- 
murrer not to be in writing, is within the ftatute 
of frauds and perjuries, that is to ſay, whether it 
be a promiſe for the debt or miſcarriage of another 
perſon? And we are-all of opinion it is not, but 
that it is an original promiſe, ſufficient to found an 
aſſumpſit upon againſt Nofb, and is a lien upon 
Naſh, and upon him only. Johnſon was not 1 
debtor; the cauſe was not tried; he did not appear 
to be guilty of any default or miſcarriage; there 
might have been a verdict for him if the cauſe had 
been tried, for any thing we can tell; he never 
was liable to the particular debt, damages, ot 
Difference be- coſts. The true difference is between an original 
. -N promiſe, and a collateral promiſe ; the firſt is out of 
promiſe, the ſtatute, the latter is not, when it is to pay the 
debt of another which was already contraQted, 
Read Ex. v. Noſh. 1 Wilſ. 305. Ld. Ray. 1085 
A promiſe The plaintiff declares, that whereas one Vickari 
— the was indebted to him in a certain ſum, and he hal 
: commenced an action for the ſame, the defendant, 
in conſideration that the plaintiff would ſtay his 
action againſt Vickars, promiſed to pay the plaintiff 
the money owing to him by Fitkars, to which 
there was a demurrer and joinder 3 Cur, This caſe 
is very clearly within the ſtatute; for, here-is a debt 
ef another perſon ſtill ſubſiſting, and a promiſe to 
pay if. Judgment for the defendant. Fs . 

Hutchinſon, 2 Wilſ. gi. * 
| — 3d If A. promiſe C. that, in conſideration of his 
2 doing ſome particular act, B. will pay him ſuch a 
* * + * ſum, A. is the principal debtor for the act is done 
on his credit, and not on B's. Fitzg. 302. Bul. 

| N. P. 277. | : 
Doubts aroſe by Mr. Juſtice Buller ſays, Many of the doubts 
— ark upon this ſtatute have ariſen by making uſe of the 
n word collateral, which is not a word uſed in the at 


of parliament, s The proper conſidetatiou 18, * 
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| Aſumpſit. 
ther it be @ promiſe to anſwer for the debt of another; 

for if it be, though it be upon a new conſideration, 

and therefore ſtrictly ſpeaking not a collateral un- 

derta king, yet it is within the ſtatute, and the adding 

to the promiſe of the payment of the debt, a pro- 

miſe to pay the coſts of the action. would make ng 

difference. B. N. P. 277. cites Fiſh v. Hutchinſon, 

7. 31 Ges. 2. C. B. | 

A promiſe made in theſe words, If you do not 

know her, you know me, and I will ſee you paid.” 
This was held void. 2 Term Rep. 80. Matſon 
v. Mharam. So is this: You muff ſupply my 
mother-in:law with bread, and 1 will ſee youl paid.” 
Tones v. Cooper, Cowp. Rep. 227. | | 

The third caſe is, On agreements in conſideration of Mutual promiſes 
marriage. It is ſettled, that mutual promiſes to hig de act. 
marry are not within the act; for the ſtatute relates 
only to promiſes or contracts in conſideration of mar- 
riage, as to pay money, make a ſettlement, &c. 
. = 34. Cock v. Baker, 2 Vent. 361. 1 P. W. 

8 | 
The fourth caſe is, On agreements for ſale of A bare chattel is 
lands, or any intereft in them. A contract for ſale g withis the 
of timber, growing upon land, is not within the * 

ſtatute, but may be by parol; becauſe it is a bare 

chattel, 1 L. Ray. 182. Vide 1 Ath. 12. and 

P. IV. 770. Bull. 277. 

A copyhold was fold by auction, defendant the Copybold fold 
beſt bidder, the lot knocked down, he gave his name, by auction. 
which was written in the catalogue, as the pur- 
chaſor ; the depoſit not being paid, was ſoon after 
demanded, and refuſed, for which a ſpecial action 
was brought; and Eyre C. J. held, that it was 
within the ſtat. of frauds, and that the plaintiff 
could not recover. Stansfield v. Fobnſon, Hil. 

34 Geo, 3. at Guildhall, 


The fifth caſe is, On agreements not to be per- If agreement is 
to be performed 


formed within a year. The rule laid down is, 54 
where the agreement is to be performed upon a con- gent, and dbes 


tingent, and it does not appear within the agreement ow ep oing 
that it is to be . after the year, there a — 
| ak. 4 note not neceſſary; 


nx; 


- r wo * 


"Hy 


* 


9 


- * — 
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but if it be to be note in writing is not neceſſary, for the contingent 

prrformed ne might happen within the year ; but where it appear; 

neceilary. by the whole tenor of the agreement that it is to 
be performed ter the year, there a note is neceſ- 
ſary ; otherwiſe net, This was caſe upon an agree- 
ment, in which the defendant promiſed; for one 
guinea, ** to give the plaintiff ſo many at the day of 
his marriage.” Queſtion, It ſuch agreement ought 
to be in writing, for the marriage did not happen 
within a year? Peter v. Compton, Salk. 280. cited 
in 3 Burr, 1281. Fenton v. Emblers. 

Agreement to The defendant's teſtator by pare, promiſed plain- 

— . tiff, that if ſhe would come to live with him as 


ia writing, tho houſekeeper, that he would give her 81, a year, 


S . 0 and leave her by his will an annuity of 16. a year, 
— "" She went and lived with him till his death; when 


be having failed to make for her the proviſion pro» 
miſed, ſhe brought her action againſt the executor, 
and it was ruled, on pleading the ſtatute, that as 
this depended on a contingency, as teſtator might 
have died within the year, no note in writing was 
required, and plaintiff recovered the value-of the 
an'uity 220/, Fenton v. Emblers, 3 Burr. 1278, 
1 Back. Rep. 353. S. C. Foe 
So to pay iel. Yo where the promiſe was to pay 100/, on de- 
on ececedants fendant's marriage ; this need not be put in wii 
arriage. . ; : . 
ting, for it depends on a contingency, which may 
or may not be performed within a year. Comb. 
So on return of 463. Shin, 326. So where it was to pay en the 
_ thip, return ip; for both theſe contingencies might 
happen within the year. Salk. 280. Bull. 27. 
The clavſe in the ſtatute only extends to ſuch pro- 
miſes where, by the expreſs appointment of the 
party, the thing is not to be performed within a 
year. Wilma J. OR”: * 
E | The &th is, No contrad fer ſale of goods, t. 
fer Icl. ſhall be allowed good, except, Sc. 


Execitory eon- The defendant beſpoke a chariot, and when 
Kays — made, refuſed to take it. In an action for the 
n Kar. value, the C. J. ruled, this not to be a caſe. within 


the Ratute, which relates only to contracts for the 
* hea acual 


aAual ſale of goods where the buyer is immediately 
anſwerabie, without time given him by a ſpecial 
agreement, and the ſeller is to deliver the goods 
immediately. Towers v. Sir Fohn Offorne, 1 Str. 
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ob. | 
; The defendant, 13 Ofobey 1566, agreed tb The like exe- 


deliver a load and an half of wheatto the plaintiff, __ contratt, : 


within three weeks or a month from the ſaid agret- 


ment, at the rate of 12 guineas a load, to be paid 


on delivery, which wheat was underſtood by both 
parties to be at that time unthraſped. No part of 
the ſaid wheat ſo fold was delivered; nor any 
money paid by yay of carne for ſame, nor any 
memorandum made in writing. Yates J. The 
clauſe in the ſtatute relates only to executed con- 
tracts. Here wheat was (oId, to be delivered at a 
future time: it was wnth» aſbed at the time when the 
contract was made, therefore it could not be deli. 
vered at that time, The caſe in Str. 506. is in 
point— Poſtea delivered to plaintiff; Clayton v. 
Andrews, 4 Burr, 2101. 1 ey 


The plaintiff agreed to buy ſheep at Letoes fait, Where « ale is 


and t» take them away at a certain hour. There 


plaintiff not coming at the time appointed, nor 


ſending to take the ſheep, defendant ſold them to 


another perſon, Plaintiff brought trover for the 
ſheep, and obtained a verdit Court heli, on 
motion for new trial, that the ſtatute of frauds 
prevented any property from veſting ini the plaintiff, 
ſo as to enable him to maintain trover, there being 
neither earneſt, delivery, nor agreement in writing. 
Rule abſolute for a nonſuit. Bur where a ſale is 
not immediate, it is not within the ſtatute; ſuch as 


to purchaſe a carriage when it ſhall be built, and 
the like, 1 H Black, Rep. 20. Alexander v. Comber. 


not immediate, it 
was no money paid, nor any ſheep delivered. Th — 


Action againſt the defendant, who had bought Auctions ſeem 
goods at an auction, which were not taken away * the 


according to the conditions of fale, but put up 
again, and re- ſold. Verdict for plaintiff - motion 
for new trial. The defendant was a broker, _ 
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bid for one Durant ; but did not name his prin. 

cipal till ſome days after. The auctioneer, when 

he knocked down .the lots to the. higheſt bidder, 

put down his name, in the uſual manner, as the 

purchaſor of thoſe goods. The defendant came 

the next day, and ſaw the goods weighed. Objec- 

tion now made was, that this contract, not bring 

in writing, was void by the ſtatute of frauds, But 

the court were clearly of opinion, that the auctioncet 

muſt be conſidered as agent for the buyer (after 

knocking down the hammer) as well as for the 

feller, and that his ſetting down in writing the 

name of the buyer, the price, &c. was ſufficient 

to take it out of the ſtatute ; and that the buyer's 

coming the next day, and ſeeing the goods weighed, 

was an additional circumftance that deſerved atten- 

tion; and diſcharged the rule. And oy inclined 

to think, that buying and ſelling at auctions was 

not within ſtatute of frauds. Simon v. Motu, 

3 Burr. 1921. Bull. 275. Yates held, that as the 

contract was executory, viz. the lot to be fetchid 

away in fix weeks, that therefore it was not within 

the ſtatute, . 

5 „bee A verbal agreement was entered into by A. and 
3000 licks of B., that A. ſhould buy 3000 ſacks of flour of B. 
flour, and others, in co-partnerſhip with the Albion Mill 
Company, at 41s. per ſack, upon condition, that 

A was to export the flour to foreign parts ; and it 

was agreed, that B. ſhould deliver to A. on board 

of ſhips in the river Thames ſaid flour, which de- 

fendant did not deliver on requeſt, Verdict far 

plaintiff— Motion for a new trial. Lord Lough- 

| borough : The only point to be decided, is that 
29 Car, 2. c. 3. Which ariſes on the fatute of 2 that ſtatute 
— has made it neceſſary, that either the party buying 
ſhould accept and receive part 4 the goods ſold, e- 

give ſomething in earneſ! to bind the bargain ; or that 

there ſhould be ſome nate, or memorandum in writings 

figned by the parties to the contract. This act is 

meant to regulate. executory, as well as other con- 

 trafts, The words ate, No contract for the ſale if 
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gny go2dt, & c. And indeed it ſeems the proviſion , 
of the ſtatute would not be of much uſe, unleſs it 
were to extend to executory contracts; for it is 
from bargains to be completed-at a future period, that 
the uncertainty and confuſion will probably ariſe, 
which the ſtatute was deſigned to prevent. 
Something therefore direct and ſpeciſic is to be 
done, to ſhew that the agreement is complete, that 
there may be no room for doubt or heſitation. This 
was the intention of the ſtatute in all contracts of ay v. 


ſale, above a certain value, in order to prevent 2 6 Frowp's 


confuſion and uncertainty in the tranſactions of Fark M95 45- 
mankind. Rule to enter a non-ſuit, Rondeau v. 
Wyatt, 2 H. Black. Rep. 63. 7. 
Aſſumpſit is of two ſorts— Indebitatus aſſumpſit, Aſſumpfit, two 
which in it's nature is an action of debt, and will — 
lie in many caſes where debt lies, and in many 
where it does not lie. 4 C92. 92. 2 Burr. 100g. 
A ſpecial aſſumpſit, in which the damages are 
not in the nature of a debt, but as a compenſation 


for injury. 


An aſſumpſit lies upon every executory promile not Executory pro- 


performed, made upon a good conſideration, It Bile. 
lies where the defendant is under an obligation from 
the natural ties of juſtice to refund: for the law 
implies a debt; and gives this action guo/i con- 
tradtu. 7 

There are three ſorts of agreements, viz. an agree · Three ſorts of 
ment executed, an aſſent ſabſequent to a thing done, Wement. 
and an agreement executory, Pl, Com. 8. b. 9. 2. 

An agreement executed, often amounts to a bar- Executed. 
gain and ſale. So when an afſent ſubſequent, is 
given to an act precedent, by ſuch aſſent, the 
agreement is executed. Ibid. 

An agreement executory is, when the thing agreed Executory, 
is to be done afterwards, ibid.g. As if a man agree 
to pay ſo much for ſuch goods, at ſuch a day. So 
if he agree to do ſuch a thing upon 2 condition or 
contingency, And where an agreement is condi- 
tional, it ſhall not be compleat, till the condition 
be performed. Lich. 181. | 
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17 Aſſumpſit. 


The damages in The damages in this action are in their nature 
indeb. aſl., & c. indeterminate + and will therefore adapt and pro- 
portion themſelves to the truth of the caſe, which 
ſhall be proved, without being confined to the 
preciſe. demand ftated in the declaration. For if 
any debt be proved, however leſs than the ſum de- 
manded, the Jaw will raiſe a promiſe pre tanto, 
and the damages will be proportioned to the actual 
debt, þ dn 

Will not lie An indebitatus aſſumpſit will not lie, where the 
where the debt debt is due by ſpecialty, for in ſuch caſe, the ſpeci 
— ſpeel- z{ty ought to be declared upon; therefore it is al- 
10 ways neceſſary in this action, to ſhew for what 
cauſe the debt grew due; and in caſe-it be not ſhewed, 
it will be ſufficient reaſon to arreſt the judgment, 
or to reverſe it upon a writ of error, Bull. N, P, 

Cro, Fac. 206. 213. | 


Of the Action for Money had and 


received. 


Implied contracb. Aſſumpſit, being in it's nature an equitable action, 
it is a genera] deſcription of all oy wherein it 

lies; that the detendant is obliged by ties'of naturul 
Juſtice, to refund money which he may have received of 

the plaintiff, or to pay it, if the plaintiff has a legal 

rigbt to demand the ſame'; it therefore lies ta recover 

back money under a miſtatte, or thro the deceit of ih 

other party. As, | 

For what money If a man recover upon a' policy for a ſhip pre- 
inn fſumed to be loſt, which afterwards comes home; 
| Skin, 4113 or upon the life of a man preſumed to 

be dead, who afterwards appears; or upon a repre- 

ſentation of a riſque deemed to be fair, which 

turns out afterwards to be groſsly fraudulent; or if 

an indorſee of a promiſſory note, having received 

payment from the drawer, or maker of it, ſues and 

' recovers the ſame from an indorſer, the party ſhall 

recover back the money ſo paid. Moſes v. Mac- 

NY farlan, 
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farlan,' 2 Burr. loo. Sa far maney paid as a pre- 
mium on à void policy. Martyn V. Sitwell, $4 

136. So, if the riſque is not run, tho“ by the 
neglect or even the fault of the party inſuring, the 
inſurer hall not retain the premium. So it Ii 
for part of the premium, for be ſhall retain Baru 
ſuch part as he has run the rifque of. 3 Burr. 1 1249. k 
But if the riſque is once commenced, the inſured ſhatt 
not have a return of premium, if they do not chooſ 
to proceedon the voyage, tha. the contradt and voyoge 

is of 4 a naturg ; ow 6b$. Dougl. 
72. 751. So it lies a er who took 
the fees of office of a pk e 2 court-leet, 
and court · baron. 2 Show, 21. ph. 14. 2 Mod. 
260. So for 5 received by ong ho Renee 
title, 2 Mod. So if money be overpaid. 1 
Mad. 147+. Soif nn under an order of ſeſ- 
ſions, which * afterwards reverſed i in B, R. Lg. 
Ray. 742. So where money was paid i in purſuance 


UW 


% 


of a void authority, ibid. So if paid on a — | | 


in an account, or under or by a mere deceit, _ 
Salk. 22. 24. So againft a a man who matried 2 
ſecond wife, and received. ber repts, the firſt wife 
living, 11 Mad. 146, tho' the tenant who paid it 
to bim be diſcharged. 1 Salk, 28. 12 Mod. 324. 
So againſt a ſtake- holder by the winner. Comb. 393- 
5 Med. 13. 10 Meg. 315.  Holt's Rep. 3 
Show. 157. So againſt an executor or 25 
ſtrator, having ſufficient aſſets upon @ promiſe ts pay, 
to recover a legacy. Cet. 284. So upon a co 
ſideration which happens to fail, 2 42 Rep. 60. 
Palm. 364 3 ar for money got thro” impoſition 
. or implied), Dang. 071, 2 Term 


763; or extortion or .oppreflian, 2 Sir, 915. 


2 Burr. 10123 or under an undue advantage taken 
of the plaintiff 3 ſituation, ibid. contraty to the 
laws made for the protection of perſons under tho 


circumſtances. /.So for money embezzled by 2 


nurſe, Bull. 130, or clerk, Cowp. 197. So for 


money received on an erroneous judgment, 2 Burr. 


1005. 1 Black, Rep. 219. Soif money be 25 
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to a lottery-office keeper for inſurance, which is 
made illegal by act of parliament. .' 2 Black, Rep, 
1073, 1 H. Black. Rep. 65. So againſt an aue! 
tioneer for the depoſit, if there be any defect in the 
thing fold; 5 Burr. 2639 ; but the depoſit only is 
recoverable with intereſt, not damages, for the loſs 
of the bargain, 2 Black. Rep. 1078. So where 
Jlaintiff had 10 guineas for a one-horſe chaiſe and 
. on condition, that if his wife did not ap- 
prove within three days paying 37. 64. per day for 
the hire, where it was ſent back in the time limited, 
and left, and the hire tendered, 1 Term, Rep. 133. 
So where goods are taken in execution not the pro- 
perty of defendant,” the plaintiff may waive the treſ. 
paſs, and bring this action for the money which 
the goods ſold for. Cow. 419. So if goods be 
taken on a warrant of diſtreſs under a conviction z 
if the conviction be quaſhed, the owner may waive 
the tort and brihg this action, ibid. So where an 
horſe is warranted ſound, and money paid for him; 
if it be unſound, and an immediate return; 1 H. 
Black, R. 19 ; but otherwiſe the action muſt be on 
the warranty, ibid. If a purchaſe be made, and the 
thing contraQed for not delivered, this action will 
lie for the money advanced; 1 Str. 407. Cow. 
295. So on a contract for ſtock; the party-who 
bas te difference in his Hands, is -receiver to 
the other's uſe. 1 Str. 406. So if money be miſ- 
paid to an agent, before he accounts to his principal, 
the agent is liable. Cow. 568. So if under an 
order for a dividend, and the proceedings are con- 
cluſive evidence of the debt, nor ſhall the aſſignees 
be allowed to plead a ſet - off. Dougl.'392. 80 
where one pays a forged bill, note, or bond, for the 
authority is void. 3 Term Rep. 127. This action 
muſt be brought againſt the principal, not the col- 
leftor. 4 Burr. 1984. So for money received by 
one partner, to the ſeparate uſe of the other, wrong- 
fully carried to the partnerſhip account, It lies if 4. 
pays money to B. on a contract for old ſtock, and 
B. delivers him additional ſtocx. Sv. '407: — 
: where 
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where a cuſtom-houſe officer had exacted exorbi- 
tant fees from the maſter of a veſſel, he will be liable 
to this action, at the ſuit of the o- ners. Cot. 805. 
Stiphenſim v. Mortimer. So for money levied by 4 
fi. Ja. on the goods of the bankrupt, after an act of 
bankruptcy committed againſt the plaintiff. ' 3 7/ilf. 
304. So where a bankrupt was in priſon, and or- 

ered his goods to be ſold, and notice given to the 
broker not to ſell, as there would be a commiſſion, 
he ſold and paid the money to the bankrupt, an 
was held liable to the aſſignees. 2 Term Rep. 141, 


One great benefit that ariſes to ſuitors from the The benefit of 
nature of this action is, that the plaintiff need the aQiva, 


not ſtate the ſpecial circumſtances, from which he 
concludes that, ex quo et bono, the money received 
by the defendant, ought to be deemed as belonging to 


him: he may declare generally, that the money was 


received to his uſe, and make out his caſe at the trial. 
This is equally beneficial to the defendant, Ir is 
the moſt favorable way in which he can be ſued : 
he can be liable to 20 further than the money he has 
received ; and againſt that, may go into every 


equitable defence upon the general iſſue; he may The deſenee. 


claim every equitable al/owance ; he may prove a re- 
leaſe without pleading it; in ſhort he may defend 


himſelf by every thing which ſhews that the plain- 


tiff, ex ægus et bono, is not entitled to the whole of 
his demand, or to any part of it, If the plaintiff 
elects to proceed in this way, it is a bar to his 
bringing another action upon the agreement: tho? 
he might recover more upon the agreement, than 
he can by this form of action; and therefore there 
ſeems to be no reaſon or utility, in confining the 
plain:iff to an action upon the ſpecial, agteement 
only, Moſes v. Macfarlan, 2 Burr. 1010. The 


caſe of Dutch v. Marren decides this (n): Where (o) Rep. in 
the court ſaid, if one man takes another's money to 1 S. 406. 


do a thing and refuſes to di it, it is a fraud: And it is 


at the election of the party injured, either to firm 


the agreement, by bringing an action fot the non- 
per formance of it; or to diſaffirm the agreement ab 
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initio, by reaſon of the fraud, and bring an action 
41h 


for money had and received ta his uſe, This kind of 
equitable action, to recover back. money, whick 


| ought not in juſtice t be kept, is very, beneficial, 


The giſt of the 
action. , 


. 


and therefore much encou:aged. ' 2 Burr. 1012, 
Adbjes v. Macfarlan, THR wet ; 

Ihe defendant, a ſhip broker, was plaintiff's 
ent in ſuing for, and recovering a ſum of money 
or damages done to plain:iff s ſhip; be recovered 
zoo). for plain iff s uſe, and paid him all but 400, 
which he retained for his labor and ſervice therein, 


In an action for mo..ey had and received, the court 


held on nen aſſumpſit, that this is not in the nature 
of a croſs demand or mutual debt; it is à charge 
which makes the money received for plaintiff 's ule, 
ſo much leis. Dale v. Sollett. 4 Burr. 2133. 

Tne giſt of this action is, that the defendant upon 
the circumſtances of the caſe, is obliged by the tres of 
natural juflice and equity, to refund the money, ibid, 


For what the Action does not lie. 


For what money This action does not lie for money paid by the 


had and receive 
ed, docs not lie. 


plaintiff, which is claimed by bim, as payable in 
point of honor and honeſiy, altho' it could not have 
been recovered from him by any courſe of law ; a 
in payment of a debt barred by the ſtatute of limi- 
tations, or contracted during his infancy, or to the 
extent of principal and legal intereſt ,upon an 
uſurious contract, or for money fairly loſt at play; 
becauſe in all theſe caſes, the defendant may ſafely 


retain it with a ſafe conſcience, tha* by poſitive 


law, he was barred from recovering, 2 Burr. 1012, 
Nor for more than common intereſt for money 
lent on a note, altho' it was agreed, that plaintiff 
ſhould have half the profits of goods on a re-ſale 
beſides, Cowp. 793. Nor for money paid by a lot- 
tery- office keeper to the inſurer, on his inſurance 


with him, ibid. 790. Nor for a return of the mo- 
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hey paid in exchange of a horſe, altho' the defend- 
ant warranted his horſe ſound which was not, and 
altho' returned back as ſoon as diſcovered. Cow. 
819. Dougl. 18. Nor to recover ſtock won in 
any of the public funds. 5 Burr, 2509. 2 Black. 
Rep. 684 ; or bank notes found, Foyes v. Price, 
Sittings, Hil. 1776. Nor againſt an exciſe officer, to 
recover back an over- payment. Cow, 6g. Nor 
againſt the poſt- maſter for the value of a bank - 
note ſtolen by one of the ſorters of the office out of 
a letter delivered into the poſt- office. Cow. 754. 
Nor to recover back money paid for releaſe of cat- 
tle diſttained damage feaſant, tho* the diſtreſs be 
wrongful, ibid. 414. Nor againſt an agent, if he 
has paid the money over to the principal, without 
notice. Cet. 566. Nor where money is paid 
under the probate of a will, which afterwards 
turned out to be forged, and declared void, 3 Term 


Reb. 125, Nor againſt a ſecurity of an annuity 


who did not receive any part of the purchaſe-money, 
after annuity declared void. 2 Term Kep. 360. 


Caſes. 


* 


In the caſe of Tomkyns v. Bernett, it was held, If money be paid 


where one pays money on a miſtake in an account, or 
under or by a mere deceit, it is reaſonable he ſhould 
have his money again; but where one pays money 
knowingly, on an illegal conſi leration, the party that 
receives it ought to be puniſhed for his offence, 
and he that pays it is particeps criminis; and there 
is no reaſon he ſhould have it again, for he parted 


with it freely, et volenti non fit injuria. 1 Salk. pl. 2. 


But in the caſe of Smith v. Bromley, Lord Mansfield 
ſays, that volenti non fit injuria is an abſurd reaſon : 


If the act is in itſelf immoral, or a violation of the 6 M. I 161. 


general laws of public policy, there the party pay- 
ing ſhall not have an action for ſo much money 
received ; for where both parties are equally criminal 
againſt ſuch general laws, the rule is potior eff 


cenditis defendentis, But there are other laws calcu- | 
N 


lated 


177 


by mit- ke in * 
an account, or 
by deceit, 


\ 
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lated for the protection of the ſubject againſt op- 
preſſion, extortion, deceit, &c. If ſuch laws ate 
Smith v. Bum. Violated, and the defendant takes advantage of the 
4. plaintiff's condition or fituation, there the plaintiff 
ſhall recover; and it is aſtoniſhing that the reports 
do not diſtinguiſh between the violation of the one 
ſort, and the other. Dougl. 697; vide 1 H. Bl, 

Rep. 65. 2 Term Rep. 763. 3 Term Rep. 17. 
A broker witha The plaintiff was a broker with a commiſſion del 
—_—_ credere (a), the bankrupt an underwriter, who had un- 
the aflignecs a derwritten policies to a large amount for the plaintiff 
— 1 for his foreign correſpondents; loſſes to the amount 
s- right — . of 6611. had happened on thoſe policies, and plaintif 
off, was allowed had paid them to his correſpondents in conſequentce 
reac it of the del credere, and the bankrupt was therefore 
” indebted to the amount of thoſe loſſes to plaintif, 
and the- plaintiff was by him made debtor for the 
premiums : at the time of the bankruptcy, the 
plaintiff was indebted to the bankrupt in 1356!/,, 
the while of which ſum, he paid to the affignees of 
the bankrupt, not knowing he was entitled to hold the 
| amount of the debt due to him, as a ſet-off : after- 
Under 5 Gee. 2. wards diſcovering his miſtake, he brought this action 
© 3% 1.28: for the 6617. which he was entitled to have retain- 
ed, and had a verdict. 1 Term Rap. 281. Biz), 

Dickſon, vide 1 Salk, 28, | 

| Where annuity "The plaintiff had paid to the defendant a ſum of 
_ av hairy money for an annuity, the memorial of which nt 
tor che money; being duly regiſlered, in purfuance of the act of 
17 Geo, 3. c. 26., it was ſet aſide, and made void 
by the ſtatute; plaintiff the grantee was allowed 
to 8 back * money ſo paid, by this action. 
1 Shove v. Webb, 1 Term Rep. 732 ; but the ſecurity, 
2 _ who joined with the grantor of the —_— and 
who had not received any part of the purchaſe-maney, 
tho be figned the receipt, was held not to be liable. 
Stratton v. Raſtall, 2 Term Rep. 366. vide Pain. 


304. 


(a) A commiſſion del cyedere. is an abſolute engagement to the 
principal, from the broker, and makes him liable in the firſt ia- 
ſtance, 1 Term Rep, 112, Grove v. Dubou, 
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A ſum of money was ordered to be paid by the Money paid, by | 


N | inti the order of a 
high commiſſion- cvurt by the plaintiff to the defend- = — 
ant, plaintiff was afterwards allowed to recover it 
back, becauſe ordered to be paid by a void autho- 
rity, the action being brought after the revolution. 

1 Ld. Raym. 742. 1 Salk. 27. | 

One Daves forged a power of attorney of If a power of 
plaintiff's to receive money of the defendant piiorney be 
Eaton, and he employed Hodg/on an attorney to bring attorney ſues tor 
an action in the name of the plaintiff, which he did, a debt by the 
the defendant paid money into court, and Hodgſon ade oi the org 
took it out, and paid it to Davis, who abſconded. the money out of 
The plaintiff brought his action againſt the defend - court, the per- 
ant for the real debt; and the court held, that — — 
the pavment to Hodgſon Was no payment to the —— againſt 
plaintiff, but defendant was ſtill liable, tho? the his real debtor, 
defendant may have hls remedy againſt Hodgſon, 
who had received the money under a void autho- 
tity Robſon v. Eaton. 1 Term Rep. 59. 

But where defendant, as a treaſurer of the navy, put where a will 
was indebted to Prie/tman, in 581. ; Prieſiman died was forged, and 
2d June 1784, and on 13th Augu/t 1785, one e 
Br:wn forged a paper, purporting to be the will of 2 the de- 
Prie/iman, by which he was made executor, and fendent having 
probate granted to Brown, who under ſuch autho- fl the pe no 
rity received from defendant the money due. The payment cho 
fraud afterwards appearing, the will and probate probate declared 
were declared void, and adminiſtration granted to '%* 
the plaintiff, who brought this action for money 
had and received, Court ſaid, that the defendant 
having paid the money to a perſon having authority 
from a court of competent juriſdiction, ſuch payment 
was lawful, and he ſhould not be compelled to pa 
it again, Had Pri-/iman been living, the court ſaid, Had ſeppoſed 
the money would have been recoverable, for the **f-tor been liv. 
eccleſiaſtical court would have had no juriſdiction, ">< rs ya 
the party being living. Allen v. Dundas, 3 Term wiſe, 

p. 125. 

The lain 's brother was a bankrupt, and By extortion. 
was induced by an agent for the defendant, who 
Was a principal creditor, to give him 400. to fign 

N 2 the 


the teſtator dead, 
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s Str. 913. the bankrupt's certificate ; the money ſo paid {y fror 
2 Burr. 1012. that purpoſe, was allowed to be recovered back f 200 


this action, as oppreſſively and unjuſtly extury yer 
from the plaintiff, Smith v. Bromley, Du * 
671. * 
A deed of trut Aſſumpſit on promiſſory note: the caſe vn We. 
for the benefit of defendants indebted to plaintiff and other creditor, Juds 


3 * 1 and being inſolvent, aſſigned all his effects in truf ny 
ßen except he tO pay 113. in the pound to all their creditors. al 
| was ſecured foll conſented, except plaintiff, who refuſed to ſyn 7 
206, which was ved, or receive compoſition, unleſs defendem 
given, note held Id . 6 2 
— would give him a note for remaining gs.=deſen. 
ants gave the note to that amount; and then plaintif 


figned the deed,—Reſolved, the note having bea d 


: obtained under circumſtances of taking advantzy: * 

of the defendants' ſituation, and being a frown " 

the other creditors was void; and tho* defendant 15 F 

had made a ſubſequent promiſe to pay, that thi | 

ſhould not ſet up that ſecurity, which was void it 850 

= creation. Cockſhot v. Bennett, 2 Term Ry, 4 
„ | 


If money be em- Where a nurſe to a perſon. on his death-bet 
. bezz'edby a went off with the money of the teſtator which he 
aurſe, ace. had about him when he died, the adminiſtrator un 
allowed to recover back the money. Paller N. 

130. Whip v. Thomas. | 
And the owner ſhall recover the property ett 
bezzled, tho” not in the hands of the perſon en- 
bezzling it; As where a clerk to the Plaintiff hat 
embezzſed notes and money of his to a confiderad 


amount, which he paid away in the inſurance o _ 
tickets in the lottery to the defendant, which inſur gal; 
ance was contrary to ſtat. 12 Geo. 3. c. 3b. © 
It was held, that as theſe notes and money welt mot 


not paid bona fide, but for an illegal confideratin hal 
and their identity could be traced, that the rel Cou 
owner ſhould recover them. Clarke v. Shu © 
| al., Cowp. 197. | | 

If one recovers The plaintiff had been ſued in an inferior wh 

3 wp and had matter of defence, which if he could Hd 

oi — pleaded, would have diſcharged him, but which 

be recovered . tron 
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from the nature of the court, he could not have, 8 
and ſo had judgment there againſt him, he reco- 
vered the amount of ſuch money ſo paid under 
the judgment by this action. Moſes v. Macfar lan, 
2 Burr. 1005, 1 Black. Rep. 219. S. C. N 

Money may be recovered by a right and G 
judgment, and yet the iniquity of keeping that mo- ,ight and legal 
ney may be manifeſt, upon grounds that could not Jodgment, yer 
be uſed by way of defence agaiuſt the judgment, Moe m9 be 
Ld, Mansfield. 4 | keep it, 

Detendant levied money by ſeizing and ſelling As here» ſeiz- 
the plaintift 's goods, under a juſtice's warrant, we ves made * 
founded on a conviction, which was afterwards a 
quaſhed ; it was holden, that an aQion for money which was 
had and received then lay, for the clear money aſked, 
then produced by the ſale. Bull. 131, Feltham 
v. Terry. 

Action for money had and received, brought Inſurances inthe 
againſt defendants, as partners and keepers of a lut- 2 are _ 
tery-office, to recover back a ſum 'of money paid |= dey wa 
for inſuring tickets in the lottery of 1781; the ney be paid, it 
court held, on a motion to ſet aſide the nonſuit, mai de reco- 
that the plaintiff ſhould recover. Facques v. Withy, ** wy P 
1 H. Black. Rep. 65. 8. P. 2 Black. Rep. 1073. 

Jacques v. Golightly. | | 

But where both parties are made criminal, in ſuch But if both be 
caſe, the money cannot be recovered back again, made criminal; 
as on the ſtat, 7 Geo, 2. c. 8., the ſtock-jobbing 
act. Per Blackſtone, J. ibid. 

But where the lottery-office keeper had paid the and if the mo- 
monies loſt on the inſurances, it was held, he could en — — 
not recover thoſe monies back gain; for the ille- ogg 4 
gal act had been done by himſelf, in making the recover it back. 
inſurance, and he having paid the money, from a 
motive of honeſty, tho? not compellable by law, he 
{hall not recover it back. Browning v. Morris, 

Cow. 790, | | 
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In reſpect to Sales by Auction. 


This action may be brought either at the ſuit of 
the vendor for the price of the thing ſold, which is 
on the expreſs contract, or of the vendee to recover 
back the money he has paid to the auctioneer on 
the ſale, wherein ſome defect appearing in the thing 
ſold, or fraud in the vendor; on the implied under, 
taking, 

An anQtioneeris As where the defendant was an auctioneer, and 
— = of pod in that character had fold to the plaintiff an in- 
devoſit, where tereſt in land, for which the plaintiff had paid bin 
the bidder has 50ʃ.; but upon an objection to the title, and the 
— — want of diſcloſure of certain circumſtances which 
Pi” ought to have been diſcloſed at the time of bidding, 
the plaintiff (the purchaſer) declined going on with 
: the contract; and in the opinion of the court ſhe 
had ſufficient reaſon for ſo doing: She 'therefore 
AuQioneer required the auctioneer to pay her back his depoſit; 
— bot to part , he refuſed, whereupon the bidder brought this 
win magen action againſt him, The auRtioneer paid 8“. into 
court.— Verdict for plaintiff— ton for new trial, 
The court were clear the action laid. The money 
does not appear to have been paid over by him to 
his principal. But if it had been fo, yet the ob- 
jection appears to have been made before it enher 
was, or ought to have been ſo paid over, He was 
a ſtake-holder, a mere depoſitary of 500, and ought 
not to have parted with it, till ſuch time as the ſale 
ſhould be finiſhed and completed, and it ſhould 
appear in the event to whom it properly belonged, 
T hey alſo thought the auCtioneer had acknowledged 
himſelf liable to the action, by paying money into 
court. Rule for new trial diſcharged. Burrough 

v. Skinner, 5 Burr. 2639. | 
It ge be not But where the title is not good, the purchaſer can 
$900, only recover back the depofit with intereſt, and not 
arther damages for the loſs of his bargain, Flureau 

v. Thornhill, 2 Black. Rep. 1078. 


On 


Allumpfit. 183 

On the ſale, the condition was, that a depoſit As to depoſit. 
ſhould be made of 251. per cent. on the whole pur- 
chaſe-money. It was ruled that it need not be an 
exaf? 25 per cent. on the whole amount, but that if 
any money Was paid as a depoſit, and accepted as 
fuch by the auQtioneer, that it was ſufficient to Daz 
bind the bargain. Ld. Kenyon, Hanſon v. Rober- Sit. C. H. E. 
dau. And it was held in Pordage v. Cole, that 79“ 
whatever ſum is paid for earneſt, or as a depoſit, is 
to be deemed part of the price when the goods 
come to be paid for. 1 Saund. 319. 

If money and a horſe are given in exchange for Money had «nd 
another horſe, warranted ſound, which proved un- e — 
ſound at the time. This action is not proper to payment bas 
try the warranty, nor will trover lie for the horſe been made on a 
given in exchange ; becauſe the property is altered, denen an 
| Power v. Wills, Cow, Rep. 818. Same v. do. not 3 dy 

Action for money had and received. It appeared defer ant, 
that the defendant, in confideration of 70 guineas, The like caſe, 
had ſold him a pair of coach-horſes, which he 8 
undertook to take back, if plaintiff ſhould diſap- received without 
prove of them, and return them within a month, 2 freſh dargain. 
The plaintiff did return them within a month, , 
but took another pair from the defendant in their 
ſtead, without making any new agreement; theſe 
he alſo returned within a month, and received a 
third pair on the 23d of December, without any 
.freſh bargain. This third pair he diſapproved of, 
becauſe reftive, and would not draw, and offered 
to return them on the 5th of Fanuary, but refuſed 
to be taken, A nonſuit was recorded Rule to ſet 
it aſide, and a new trial. Lord M.—W here there 
is a ſþectal contract, the defendant ought to have 
notice by the declaration, that he is ſued upon that 
contract, 

Aſbburſt, F. If the plaintiff had demanded the 
70 guineas, and brought his action, on the return 
of the firſt pair of horſes, and no ſecond pair had 
deen ſent, this action would have lain; but here 
the contract was continued, and the caſe reſembles 
Power v. Wells, Buller, 7. This action will not 


N4 lie, 


— — 
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lie, as the defendant has not precluded himſelf 
from entering into the nature of the contract, by 
tak ing back the laſt pair of horſes. * Rule all. 

I jien v. Downes, Dougl. 2 3. | 
yo gvineas paid This was an action for money had and received; 
for chaiſe and —veldict for plaintiff—on motion for a new trial, 
_ The caſe was: that the plaintiff had paid 10 gui- 

itlon to be re- : ; : 

turned, if plain. Neas for a one-horſe chaiſe and harneſs, on condi- 
eift's wife diſep tion to be returned in caſe plaintift's wife ſhould 
5565 _—_ not approve of it, paying 3s. 64. per diem for the 
or the bire. hire his contract was made by a ſervant, but the 
Je was not ap- - plaintiff did not object to it. The plaintiff's wiſe 
e eee not approving of the chaiſe, it was ſent back in 
8 three days, and left on the defendant's premiſſes, 
without a conſent on his pait to receive it. The 
hire of 3s. 64. per diem was tendered, and refuſed, 
as well as to return the money. Aſbburſl, J. 
This is like the common cafes where either party 
Puts an end to a conditional agreement. Here the 
condition was to return the chaiſe if not approved 
of; therefore the moment it was returned, the 
| contract was at an end, and the defendant held the 
* money againſt conſcience and without conſideration, 
Buller, J. of ſame opinion, The diſtinction 
between thoſe caſes, where the contract is open, 
and where it is not ſo, is this, if the contract be 
reſcinded, either as in this caſe, by the original 
terms of the contract, where no act remains to be 
done by the defendant himſelf, or by a ſubſequent 
aſſent by the defendant, the plaintiff is entitled to 
recover back the whole money, and then an action 
for money had and received will he ; but if the con- 
tract be open, the plaintiff's demand is not for the 
whole ſum, but for damages ariſing out of that 
Dy. C:mpron's contract. In a late caſe before me on a warranty 
_ of a pair of horſes to Dr. Compton, that they were 
hive years old, when in fact they turned out to be 
four ; and they were not returned within a cer- 
tain time: I held, that if the plaintiff would te- 
ſcind the contract entirely, he mult do it within a 
reaſonable time, and that as he had not reſcinded 
| the 


Aſumpſit, 


the contract, he could only recover damages; and 
that the queſtion was, What was the difference of 
the value of four or five years old ? Sp that the 
difference in caſes of this kind is this ; where the 
laintiff is ,entitled to recover his whole money, he 
mult ſhew the contraQ is at an end; but if it eon- 
tinue open, he can only recover damages, and then 
he muſt fate the ſpectal contract, and the breach of 
it, Towers. v. Barrett, 1 Term Rep. 13% 


In caſe goods be taken in execution, which are If goods be taken 
in execution, 


not the property of the perſons againſt whom an 
execution is taken out; the owner may waive the 
treſpaſs, and bring his action for the amount of the 
money which the goods ſold for. Feltham v. Terry, 
Crwp. 419. So in caſe goods be taken and ſold 
under a warrant of diſtreſs under a conviction ; if 
the conviction is quaſhed, the owner may waive the 
tort, and bring the action for money had and re- 
ceived, [bid. 


not liable in an action by the perſon who miſpaid 


it; for he ſhould not ſuffer for another's miſtake, 


but the payer ſhould reſort to the principal himſelf, 
Buller v. Harriſon, Cowp. 566. But if before be 
has paid the money to his principal, the perſon 
corrects the miſtake, the agent cannot afterwards 
pay it over without making himſelf liable. And if 
there was no new credit, no acceptance of new 
bills, no freſh! goods bought, or money advanced 


for his principal, the merely paſſing it in account | 


is not a payment over. 4b, 568. 
| A. being indebted to B. for brokerage, and B. 
indebted to C. for money lent, B. gives an order to 


A. to pay to C. the ſum due from 4. to B. as a fe- 


curity; on which C. lends B. a farther ſum, and 
the order is accepted by 4. On the refuſal of A. 
to comply with the order, C. may maintain an ac- 
tion againſt A. for money had and received. [/rael 
v. Douglas and anuther, 1 H. Black, Rep. 239. 
Wilſon, . contra. 4 : 

5 If 


by miſ- 
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if money be paid to an agent or receiver by miſ- Money paid to 
take, and he has paid it over to his principal, he is — 
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If after an act of bankruptcy committed, but he. 
fore an aſſignment, a creditor of the bankrupt 
makes an affidavit of debt in England, by virtue 
of which he attaches, and receives after the afſipn- 
ment, money due to the bankrupt in the 2 
Indies, the aſſignees may recover the money in an 
action for money had and received. & & dl, 
v. Worfwick, 1 H. Black. Rep. 6686. 

Stake holder, If a ſtake- holder receives money of both par- 
vice Comb. 303+ ties pending a wager, the winner may maintain the 
action againſt the fate-holder ; for upon the wager 
being won, the money is actually the winner's, 
tho' he cannot recover it before the fact is made 
appear. 10 Mad. 315. Holt's Rep. 37. Sid. 4. 
Show. 157. He muſt at his peril take notice who 
it is that wins the wager. Per North, C. J. 
Freem. 264. | 
Wager on event But if a wager be depoſited with a ſtake-holder, 
of a battle. on the event of a battle to be fought by the parties 
laying the wager, and it be not paid over, tho' the 
battle be fought, either party may recover from the 
ftake-holder the ſum depoſited by him. Cotton v. 
Thurland, 5 Term Rep. 405. Had he paid it 
over, Lord Kenym ſaid, perhaps he would not have 
been anſwerable, bid. 409. 
Sheriff levies oa If a ſheriff levies upon a 2 facias, the plaintiff 
1 fa. may have an indeb, af}. againſt him for ſo much 
money received to his uſe. Comb. 430. So if the 
ſheriff dies, an ation lies againſt his -executor, 
Salt. 12. pl. 2. Ld, Ray. 40. 4 Med. 403. Crt. 
Car. 297. Bog 
Where money is A man paid money on a contract for the old 
— — ſtock of a company, and the party gave him ſo 
pg delivered, it Many ſhares in the additional ſtock, Upon this 
is money receiv. the other brings his action for the money, as ſo 
ec to his ue. much money had and received to his uſe : and the 
Chief J. held it will lay; becauſe the thing con- 
trated for was not delivered: He ſaid it would 
have been otherwiſe, if the thing contracted for 
had been delivered, tho' to a leſs value, 1 Str 
407. Anon, Cow, 296, 


The 
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The plaintiff paid money on a promiſe to ons contra 
transfer-ſtock at a future day, which not being for Rock, the 
done, he brought his action for money had and re- — acl 
ceived, The court held, the adtion was well bi, hands; is re- 
brought; not for the whole money paid, but the ceiver to the 
damages, in not transferring the ftock at that “ther vie. 
time, which was a loſs to the plaintiff, and an 
advantage to the defendant, who was receiver of 
the difference-money, to the uſe of the plaintiff, 


Dutch v. Warren, 1 Str. 406. 5 


Detla- 
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Declarations in Aſſumplt. 


Declaration for London, } LOHN Denn complains of Richard 


money had and 
received in X. 


B. by bill, 


to wit, Fenn, being in the cuſtody of the 


marſhal of the marſhalſea, of our lord the now 


king, before the king himſelf, For that whereas (a), 
the ſaid Richard, on the ſecond day of November, in 
the year of our Lord 1794, to wit, at Londen 
aforeſaid, in the pariſh of St. Mary-le- Bow, in 
the ward of Cheap, was indebted to the ſaid Jahn, 


in Fol. of lawful money of Great Britain, for 


money by the ſaid Richard before that time had 
and received, to and for the uſe of the ſaid John (b); 
and being ſo indebted, he the ſaid Richard, in 


- conſideration thereof, afterwards, to wit, on the 


ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid John, to 
pay him the ſaid ſum of money, when he ſhould 


Infime) compu- be thereto afterwards requeſted: And whereas the 


taflet, 


ſaid Richard, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the po- 


Jt is uſual to add Tiſh and ward aforeſaid, accounted together with 


this count. 


the ſaid Fohn, of and concerning divers other 
ſums of money from the ſaid Richard to the ſaid 


= before that time due and owing, and then 


ing in arrear and unpaid, and upon that ac- 
count, the ſaid Richard was then and there found 
in arrear and indebted to the ſaid John, in other 50l, 


of like lawful money ; and being ſv found in at- 


) On implied promiſes, it is uſaal to count by way of a genera! 
ind. bitatus afſumpfit. 1 Salt. 23. Comb, 447. 5 Mod. 13. 1 Show, 


157. 

18 Altho' the money be received of ſeveral perſons, to the uſe 
of the plaiotiff, yet the count need not ſhew of wwhar perſons in 
particular ; becauſe the confideration is executed, and not traverſ- 
able, Mer 8$54.———1f the declaration bas a blank for a day 
pr place, or other material thing, whereby it is inſenfible, it is 
bad, 2 Ce. 258, 


rear 


= 


— 


WD © „ 2 - wy 


1 „ wooa as Sw on C_wm 


Declarations in Aſſumpſit. 


rear and indebted, he the ſaid Richard, in con- 
ſideration thereof, ' afterwards to wit, on the fame 
day and, year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid Fobn, 
to pay him the ſaid laſt- mentioned ſum of mo- 
ney, when he ſhould be thereto afterwards re- 
queſted: Yet” (a) the faid Richard (altho* of- 
ten requeſted, &c.) hath not yet paid the ſaid 
ſeveral ſums of money, or any part thereof, to 
the ſaid John; but to pay the ſame, or any part 
thereof, to the ſaid John the ſaid Richard hath 
hitherto wholly refuſed, and till refuſes, to the 
ſaid John, his damage of 100/., and therefore he 
| brings his ſuit, &c. | 


Pledges to proſecute and | 
3 Nicbard Rar. 
If a perſon has laid out or expended his money for Money laid outs 
the uſe of another at his requeſt, the law implies a 
promiſe of re · payment, and an action will lie on 


this aſſumpſit. | 
As where a ſurety has paid a debt, for which he gray. 


had joined another in a bond, it was held, that he 
could maintain this action againſt the principal, it 
being money paid to his uſe, Dether and wife v. 
Pope, ditt. Trin. 1757. Ld. M. But not if he had taken 

a bond for the amount of the ſum engaged for. 

2 Term Rep. 100. 


(a) Many pleaders put the common concluſion in theſe words t 
Jet the ſaid Richard, not regarding bis aforeſaid promiſe and undertaking, 
Jo by him made in this bthalf as aforeſnid, but contriving, and of vr 
dulently intending craſtiily and ſubrilly to deceive and defraud rhe ſaid 
John in this reſpech, bath not yet paid the faid ſum of money, or any 
part thererf, to the ſaid John, ( altbs* ſo te do, the ſaid Richard, f- 
ter wardi, 19 wit, on the day and year afore/aid, and often afterwards, 10 
i', at London aforeſaid, in the pariſh and ward aforeſaid, was 
requefled to pay Him the ſame,) but be to do this, bath bitherto 
* re Fs and flill refuſes, to the ſaid John, bis damage 
, Co 
There is no occafion to charge the deſendant in the conclufion 1, theſe ie 
with any ſpecies of fraud at all; but merely a breach of the pro- n gecafion to 
miſe on which the act on is founded, as by ſaying he did not pay on charge defendant 
tequeſt, which is fufficient, R. Jenes, 228. f 9 fraud. 


5 
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Pail, If two perſons become bound for A. in a rceg- 
nizance of bail ; and pay the money for him under 
an execution (or previous, where they have been 
fixed with the debt) they may bring this action 
againſt the principal, for the money ſo paid. 

Where this se- But where it appeared to be the cuſtom of the 

tion will not lie, pariſhes of St. Vedaſ, and St. Michael le Yuen, to 
elect a ſexton jointly, and each pariſh to pay a 
moiety of the ſalary. St. Michael's had claimed a 
right to have a ſeparate ſexton, and gave notice to 
that effect, to the pariſh of St. Vedaſl. St. Vidaſt 
paid to the ſexton laſt choſen, and then in poſſeſſion, 
the whole ſalary ; and then brought an action againſt 
St. Michael's for the moiety, and adjudged it could 

not be maintained, for the money was paid, clearly 
againſt the conſent of the pariſh of Sr. Michael; 
and ſo no undertaking implied. Stokes v. Lewi, 
1 Ter m Rep. 20, ; | 

W So where the plaintiff and defendant agreed to 

one on an ille- buy ſtock and tickets for time, and on ſpeculation, 

kal contract. hy a broker, which they did; and being loſers, 
made by tuo. plaintiff paid all the money, and brought his action 
for the moiety ſo paid: It was held the tranſaction 
being illegal by the flock-jobbing adls, that the action 
could not be ſupported. Thwatite v. Warner, Trin. 

| 17 3z London Sittings. | 

But where a n Petrie v. Hannay, it was laid down, That 

mo has paid ag between the parties themſelves to the illegal tranſ- 

e money by f p . 
direction of him action, where one paid money for the other, in 
who has made purſuance of the illegal contract, without his direc- 

1 con- tions, that the money ſo advanced could not be re- 

5 It will lie. . 

covered ; for as the party himſelf was not compel- 

lable by law to pay, be ſhould not be obliged to 

do that circuitiouſly, which he could not be com- 

pelled to do directly; but that if one party by the 

others direction, and with his aſſent, pays money 

which has become due on an legal tranſaction, 

that ſuch money is recoverable by the party who 

has paid it, as paid by the other's order and direc- 

a tion. 3 Term Rep. 418. | | 

— r<roe Middleſex, to wit, Richard Fenn, late of Mel. 

— — minſter, in the (aid county, yeoman, was attached 

ed by original. | WW to 
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to anſwer John Denn, in a plea of treſpaſs on the 
caſe; and whereupon the ſaid F:bn by F. S. his at- 
torney, complains, For that whereas, the faid 
Richard, on the 6th day of October, in the year of 
our Lord 1794, to wit, at //e/tminfler, in the laid 
county, was indebted to the ſaid Fobn in 50l. of 
lawful money of Great Britain, for money by the 
ſaid John before that time laid out, expended and 
paid for the ſaid Richard, at his ſpecial inſtance (a) 
and requel, and being ſo indebted, he the ſaid 
Ruhard, in conſideration thereof, afterwards, to wit, 
on the ſame day and year aforeſaid, at Vaſi- 
minſler aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid John, to pay him the 
ſaid ſum of money when he ſhould be thereto af- 
terwards requeſted, It is uſual to add an inſimul 
computaſſet, as in the laſt precedent; Yet the ſaid 


Richard (altho' often requeſted, &c.) hath not yet preach, 


paid the ſaid ſum of money, or any part thereof, to 
the ſaid Jahn, but to pay the ſame, or any part 
thereof, to the ſaid Fohn, he the ſaid Richard hath 
hitherto wholly refuted, and ſtil] refuſes, to the ſaid 
John his damage of 4o/., and therefore he brings 
his ſuit, &c. 


If a perſon has lent money to another, the law im- Money lent. 


plies a promiſe of te- payment, and an action will 
lie on the afſumpſit, 


But this action will not lie for money lent to the But it will noe 
Jon, at the father's r:que/i: But had it been for ſo lie for money 


much money paid by the plaintiff, at the tequeſt of 
the defendant the father, to the ſon, it might bave 
been good; for then it would be the father's 


(a) In actions for money /ent and laid cut, it is neceſſary to 
ſtare, it was ſo /ent or laid aut, at the requeſt of the defendant 3 Co. 
Eliz. 218 ; and that in conſideration of which, he undertvok and 
promiſed to pay, 2 Str. 793. Lee v. Wlch z it is error otherwiſe, 
The breach ought to follow the undertaking ates, or the plaintiff 
cannot have judgment, 1 Vent. 64, and conclude ad damnum of 
the plainiiff, 

If the plaintiff demands more than is due, it does not prejudice, 
2 Lev. 57. But if he demands 4%, he carnot recover greater 
dg. than laid, 2 Crs, 118. 1 Lev, 53, : 


4 45 debt, 


father's rc queſt 
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— debt, and not the ſon's.  Putcher v. Andrey, 
Carth. 446. Comb. 470. 2 Brownl 40. 
A parol loan of | he plaintiff and defendant gamed together, 2t 
moncy lent to toſſing up for 5 guineas -time. The plaintif 
— ons 2% having won all the defendant's ready money, lent 
; him 10 guineas at a-time, 'til he had borrowel 
120 guineas, The Chief Juſtice held, this ut to be 
a cafe within the act of g Ann. c. 16, for there i 
not the word contract (as in the ſtatute of uſury) and 
the word ſecurities, as it ſtands in this act, muſt 
mean laſting liens upon the eſtate. The plaintif 
obtained a verdict for 120. The parliament might 
think there would be no great harm in a parol con- 
tract, where the credit was not likely to run very 
high; and therefore confined the act to written 
ſecurities, Barjeau v. Walmifley, 2 Str. 1240, 
1 Black. Rep. 234. 256, | 
If bill cr note de Where a bill was given for 6721., part of which 
given for money was for money won at play, and other part mony 
—_— cs. lent, at the time and place of play; the play being fair, 
bot it money be it was adjudged, that the bill was void by fl, 
lent t ſame time, Ann, ; but the contract was divifible, and that part 
the AY of it, which had ariſen on a good conſideration, (th 
_ money lent,) might be recovered. Robin/on v, 
Bland, 2 Burr. 1078. There was a count for 
money lent, Carth. 356, 5 Mod. 175. 1 Salt 
344. 1 LA. Ray. 87. 2 Str. 1155. g 
fafant, It will not lie for money dent to an infant, tho 
for neceſſaries. Salk. 279. Darby v. Baucher. 
tn this ation a In common caſes upon an aſſumpſit for mony 
note of band lent, the plaintiff may give a promiſſory note of the 
may be given in Gefendant's in evidence, for the ſtatute of the 3 
and 4th Ann, c. 9. (which enables the plaintiff to 
ſue on the note) only gives an additional remedy, 
but does not take away the old one. Story v. A. 
kins, 2 Str. 719. Vide Salk. 23 Hard Caſt 
Where it was held, it might be given in evidence 
as a paper or writing, to prove the defendant's te- 
$o a bill of ex- Ceipt of ſo much money from the plaintiff, And 
change, a bill of exchange may alſo be given in evidence, 
on an indeb. aſſump. Zutw, 1585, Th 
| | q 
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The uſual mode of declaring for foreign Coin For foreign mo- 
lent, is to ſtate for ſo much foreign coin lent and ad- nei. 
vanced, amounting to fo much in Engliſh money. 

1 Lion. 41. 

If money be lent to the wife at requeſt of the Money lent to 
huſband, it may be fo ſtated in the declaration, for wife. | 
ſuch a loan is to be conſidered as a loan to the huſ- 
band, they being but one perſon. Stephenſort v. 

Hardy. 3 Wilſ. 388. 

la an action for money lent, the defence was, that Money lent to 
the plaintiff kept a common gambling-houſe, that play with, is 
defendant having loſt all his money, applied to . 
plaintiff for the loan of ſome money for conti- 

nuing the play, which plaintiff lent him. Lord 

Kenyon held it recoverable, for the ftat. ꝙ Ann. only 

avoided ſecurities for money lent to play with, and 

did not extend to caſes of mere loans, without 


any ſecurity taken. //ittenhall v. Word, Eaf. T. 
1793. | 


Oxfordſhire, to wit. John Denn complains of Declaration for 


Richard Fenn, being in the cuſtody of the marſhal, _ lent by 


2 Browsl, 


of the marſhalſea, of our lord the now king, before 40. 
the king bimſelf, of a plea of treſpaſs on the caſe ; 
For that whereas, the ſaid Richard, on the 6th day 
of October, in the year of our Lord 1794, to wit, 
at Oxford in the ſaid county, was indebted to the 
ſaid 7ohn, in 60/1. of lawful money of Great Bri- 
tain, for money by the ſaid John before that time, 
lent (a) and advanced to the ſaid Richard, and at his 
ſpecial inſtance and requeſt ; and being fo indebted, 
he the ſaid Richard, in conſideration thereof, after- 
wards, to wit, on the ſame day and year aforeſaid, 
at Oxford aforeſaid, in the county aforeſaid, under- 
took, and then and there faithfully promiſed the 


a) The word lent is # technical term, and no man can de indebted 
to another for money lent, unleſs the money be actually lent co 
that perſon himſelf. Therefore, in an action for money lent to 
James Dalrymple inftead of James Lyfler, the judgment was arreſted, 
becauſe there cannot be a double debt upon a ſingle Joan, Marriot 
v Lyfter, 2 Wilſ. 141, But if the plaintiff had ceclared for mo- 
ney deltuered to ſuch a perſon at the requeſt of defendant, it had 
been otherwiſe, | 
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194 Declarations in Affumpſit. 
ſaid John, to pay him the ſaid ſum of money, when 
he ſhould be thereto afterwards requeſted z (add 
a count on an inſimul computaſſet as in the firfl pri- 
cedent :) Yet the ſaid Richard (altho* often requeſt. 
ed, &c.) (a) bath not yet paid the ſaid ſeveral ſums 
of money, or any part thereof, ta the ſaid Jake. 
But the ſaid Richard, to pay the fame or any 
part thereof to the faid Jahn, hath hitherto wholly 
refuſed, and till refuſes, to the ſaid Fohbn his 
damage of 1oo/. and therefore he brings his ſuit, 
&c. Pledges, &c. a e 
For foreign mo- Was indebted tothe ſaid John in 1000 florins of ſo- 
— reign money, being of a large value, to wit, of the vs · 
lue of . of lawful money of Great Britain. for 
ſo much of the faid foreign money, by the ſaid Jab 
| before that time lent and advanced to the ſaid Ri. 
chard, and at his ſpecial inſtance and requeſt, and be» 
ing ſo indebted, &c. he, the ſaid Richard, in conſi - 
deration thereof, afterwards, &c. ugdertook, &c. 
As the plaintiffs demand may be for money lant, 
laid out, and had and received, it is uſual to place 
the demand upon ſeveral counts, and alſo to add 
thereto, a count upon an inſimul computaſſet, which 

will be thus : 

Declaration for, Londen, to wit. Jobs Denn complains of Ri. 
ee % -ht z Chard Fenn, being in the cuſtody of the marſhal, 
received, and an Of the marſhalſea, of our lord the, now king, be« 
. infimul compu- fore the king himſelf, of a plea of treſpaſs on the 
3 caſe, Fer that whereas, the ſaid Richard, on the 
6th day of OHober, in the year of our Lord 1794, 
to wit, at Londen aforeſaid, in the pariſh of &. 
Aary-le- Bow, in the ward of Cheap, was indebted 
to the ſaid Fobn in 1001. of lawful money of Greet 
Britain, for money by the ſaid Jahn, before that 
time aid aut, expended, and paid for the ſaid Richard, 
and at his ſpecial inſtance and requeſt ; and being 
ſo indebted, he the ſaid Richard, in confideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 


(a) In a:mpſit for money lent on a were duty, licet ſepint 18 
wifitus is luſficient. Crop, Eliz, 73: Yulv, 66, C's. Ebm. 8 
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ind ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid John, to pay him the 
ſaid ſum of money, when he ſhould be thereto af- 


terwards requeſted : Aud whereas, the ſaid Richard Money leat, 


afterwards, to wit, on the ſame day and year afore- 
laid, at London aforeſaid, in the pariſh and ward 
aforeſaid, was indebted to the ſaid Jahn, in other 
100/, of like lawful money, for money by the ſaid 
John before that time lent and advanced to the ſaid 
Richard, and at his like requeſt ; and. being ſo 
indebted, he the (aid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and then and there faith- 
fully promiſed the faid John, to pay him the ſaid laſt- 
mentioned ſum of money, when he ſhould be thereto 


afterwards requeſted : And whereas, the ſaid Richard, Money had and 
afterwards, to wit, on the ſame day and year afoteſaid, . 


at London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid Jab in other 1001. of like 
lawful money, for money by the ſaid Richard, be- 


fore that time had and received, to the uſe of the 


ſaid Joba, and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at Landen aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid Jahn, 
to pay him the ſaid laſt-mentioned ſum of 
money, when he ſhould be thereto afterwards 


requeſted, Aud whereas, the ſaid Richard, after- — compu- 
t. 


wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward afore- 
laid, accounted together with the ſaid John, of 
and concerning divers other ſums of money, before 
that time due and owing from the ſaid Richard to 
the ſaid Jahn, and then being in arrear and un- 
paid, and upon that account, the ſaid Richard 
was then and there found in arrear and indebted to 
the ſaid John, in other 100/, of like lawful mo- 
ney, and being ſo found in arrear and indebted, 
he the ſaid Richard, in conſideration thereof, after- 

O 2 wards, 
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Inſimul com- 
putaſſet. 


Intereſt. 


Declarations in Aſſumpſit, 
wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward afore. 
ſaid, (a) undertook, and then and'there faithfully 
promiſed the ſaid John, to pay him the ſaid laſt-men. 


tioned ſum of money when he ſhould be thereto 
afterwards requeſted : Yet the ſaid Richard (altho' 


often requeſted, &c.) hath not yet paid the fad 


ſeveral ſums of money, or any part thereof, to the 
ſaid John, but he to pay the ſame, or any part 
thereof, to the ſaid John hath hitherto wholly te- 
fuſed, and ſtill refuſes, to the faid Fohn his damage 
of 200. ; and therefore he brings his ſuit, &c. 
pledges, &c. | 
Indebitatus aſſumpſit will lie upon a flated account, 
as between two merchants, or other perſons ; the lay 
implies that he, againſt whom the balance appears, 


has engaged to pay it to the other, tho” thete be 


not any actual promiſe to pay. And from this im- 
plication it is frequent for actions on the caſe to be 


brought, declaring, that the plaintiff and deſen- 


dant had ſettled their accounts together (:nſimul 
computaſſet), which gives name to this ſpecies of 


aſſumpſit, and that the defendant engaged to pay 
the plaintiff the balance, but has ſince neglected 


to do it, If the account ſtated be between mer- 
chant and merchant, the balance carries intereſt 
from the time it is liquidated. So likewiſe where 
money lent becomes due, from the day it becomes 
payable ; but for money owing for goods fold, u 
work done, no intereſt ſhall be allowed. Blanty v. 
Hendricks, 3 Will. 205. : | 

If A. fell a horſe to B. for 1ol., and there being 
divers other dealings between them, if they come 
to an account upon the whole, and B. is found in 
arrear, it is ſaid, 4. muſt bring his infimul em- 


| putaſſet, 2 Mod. 4.3. and not an indebitatus aſſump} 


on the firſt contract, 


(a) Super ſe ofſumpfit was held to be neceſſary ;z for the Jaw doe 
not create a promile in any caſe in plea-ing, but gives ſufficient 
evidence i0 a jury to find a promiſe, 6 Med. 13 1. 

The 


mer- 
tereſt 
where 
domes 


Declarations in Aſſumpir. 197 


The plaintiff and defendant entered into articles If two partners 
of partnerſhip, in which a covenant» was, to ac- . 
count at certain times, and an account was taken, of . partnerſhip, 
and balance ſtruck, which was proved expreſsly, and a promiſe to 
that defendant promiſed to pay. In aſſimpſit on??? Saen lies. 
an inſimul computaſſet, Buller J. held, that the aC- and not cove- 
tion well lay, as founded upon the expreſs promiſe.nant. 
Moravia v. Levi, 2 Term Rep. 483. So where a 
like balance was ſtruck on the diſſolution of a part- 
nerſhip, and an account ſtated, containing that 
balance, and alſo other articles not connected with 
it, which defendant promiſed to pay, court held, 
this action lay for it. id. 477. Fofler v. Allanſen. 

The count, on an inſimul computaſſet, need not The count need 
ſhew how, .and for what, but generally, that on ſuch — 2 
a day, year, and place, the defendant inſimul com- 
putoſſet with the plaintiff, of divers ſums of _ | 
due and owing from the defendant to the plaintiff, 
and upon that account, the defendant was found 
in arrear to the plaintiff in ſo much, and in conſi- 
deration thereof, did promiſe, &c. 2 Cro. 207. 

Aſſumpſit againſt an infant, one count in the It will not lie 
declaration was an account flated, and a genera] Pint an in- 
verdict ; judgment was arreſted, for ſuch count is 
bad as againſt an infant, who is not to be preſumed 
to be competent to enter into an account, 1 Term 
Rep. 40. Truman v. Hurſt. 

The plaintiff may now recover part of the ſum Plantiff may on 
demanded on this count, as well as on any —— te 
Bull. 129.; but the court will not admit of any evidence. 
evidence of an account current and unligui dated, 
for that would involve the court in a tedious exa- 
mination, The account therefore muſt be exhi- 

_ as an account flated. 2 Keb. 781. Lincoln v. 

arr. 

A plea to an action of aſſumpſit of an account Plea account 
ſtated is bad in law, and may be demurred to, ftated, bad. 
Rhoades v. Baines, 1 Burr. .; for an account with- 
out payment or releaſe, is no plea to indebitatus aſ- 
ſampſit, 3 Lev. 238. for a choſe in action cannot 
diſcharge a matter executed. hea 

O 3 Inſimul 
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Inſimul computaſſet and payment, amount to the ge. 
neral iſſue. 5 Com. Dig. 218. 

In all actions for money had and received, mig 
lent, or money paid, the debt muſt be proved on a 
writ of inquiry, as well as on a trial; for, by the 
judgment by default, the plaintiff is to recover, 
but the guantum is to be inquired into by the jury: 
and if the plaintiff is to recover, and he proves 
nothing, he muſt be content with a penny, or 
ſome foeh ſmall matter of damages; but altho 
he recover only 1d. damages on inquiry, yet he 
muſt have his extra coſts,” | 

The ſame with reſpect to work done, of goods 
ſold and delivered, the proof muſt be the wot 


dine, and the value; as alſo the goods delivered, and 


their value, | 


A. 


[ 199 J hs 998 


4s to Aſſumpſits en a quantum meruit or 4 
quantum valebat. N | 


— 


There are implied contracts which do not ariſe Aſſumpſt on 
from the expreſs. determination of any court, or?“ & e. 
the poſitive direction of any ſtatute, but from na- 
tural reaſon and the juſt conſttuction of law, which 
extends to all es undertakings or aſ- 
ſumpſits; which, tho' never perhaps actually made, 
yet conſtantly ariſe from this general implication 
and intendment of the courts of judicature, that 
„ and cbery man hath engaged to perform what his duty is, 
or juſtice requires, Thus, if I employ a perſon to 
tranſact buſineſs for me, or perform any work, the 
law implies that I undertook, or aſſumed to pay 
him ſo much as his labor deſerved, And if J 
negle to make him amends, he has a remedy for 
this injury, by bringing his action on the caſe upon 
this implied afſumpſit ; wherein, he is at liberty to 
ſuggeſt that | promiſed to pay him ſo much as he 
reaſonably deſerved to have, and then to aver, that 
his trouble was really worth ſuch a particular ſum, 
which the defendant has omitted to pay. Bat this 
valuation of his trouble is ſubmitted to the deter- 
mination of a jury, who will aſſeſs ſuch damages 
as they think he really merited. This is called an 
aſſumpſit on a quantum merit. | 

There is alſo an implied. aſſumpſit on a gua-tum Aſſumpſit on a 
valebat, which is very ſimilar to the former, being!“ “ 2 
only, where one takes up wares of a tradeſman 
without expreſily agreeing for the price, T here the 
law concludes, that both parties did intentionally 
agree, that the real value of the goods ſhouſd be 
paid; and an action on the caſe may be brought 
en if the vendee refuſes to pay that 
value. | 

1 3 : ſual in at» 

It is generally uſual in actions upon the caſe, to V's ” _ 


ſet forth ſeveral caſes, by different counts, in the „ et torrh dite 
O 4 ſame ferent counts, 


rr 
n = = 3 - 
* 12 


* az 


: 
- 
1 
# 


IF of . 2 _—_— - . a * - - 
; þ | C4287 ” * — — * * —— 
n N — Is : . 
wtf 7 - = = & « _ els 1. 8 a - 
— a ＋ - 2 
— as « 


209 


For work done, 
or goods ſold, 
how to declare. 
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ſame declaration, ſo that if the plaintiff fails in 
the proof of one, he may ſucceed in another. But 
as the defendant may now obtain an order for 3 
particular of the plajntiff's demand, he is to take 
eſpecial care that ſuch counts agree with the de- 
mand delivered, or the defendant may have the 
ſuper fluous counts flruck out, at the plaintiff's coſts, 
It is to be remembered, that the - proofs on 
behalf of the plaintiff ought to tally with ſome of 
the counts; therefore for work done, and money lent, 
it was given in evidence, that both had mutual 
dealings together, that they had come to an ac- 
count, and that defendant on the balance was in 
arrear 5I. For want of a count on an in/imul 
computaſſet the plaintiff was nonſuited. Bull, N. 
P. 129. May v. King, 

In an aſſumpſit for work done, or goods fold 
and delivered, the plaintiff counts or declares firſt 
upon an indebitatus aſſumpſit, or a ſettled and agreed 
price between him and the defendant, as that they 
bargained for 20/.; and leſt he ſhould fail in the 
proof of this, he counts likewiſe upon a quantum 
valebant, or quantum meruit, (more uſual the latter,) 
that the defendant bought other goods, or that the 
plaintiff did other work for him, and that he agreed 
to ply him ſo much as they were worth (or that he 
deſerved to have), and then avers, that they were 
worth (or that he deſerved to have) other 20. z to 


| which is uſually added, a count for money expended 


Declaration for 


goods ſold and 
delivered, mo- 
ney paid, and 
infomul compu- 
taſſet. 


and paid, and an inſimul computaſſet, and concludes 
with the defendant's refuſal to fulfil any of theſe 
agreements or promiſes, whereby he is damaged to 
ſuch a value. And if he proves the caſe laid in 
any one of his c:unts, tho' he fails in the reſt, he 
ſhall recover proportionable damages, 

London, to wit. John Denn complains of Ri- 
chard Fenn, being in the cuſtody of the marſhal, of 
the marſhalſea, of our lord the now king, before 


the king himſelf, of a plea of treſpaſs on the caſe, 


For that whereas, the ſaid Richard, on the 6th day 
of Ocloler in the year of our Lord 1794, to wit, 
at 
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at London aforeſaid, in the pariſh of Saint Mary- 

l;-Bow in the ward of Cheap, was indebted to the | 
ſaid Fobn in 1001, of lawful money of Great Bri+ Need not ſpecify 
tain, for divers goods, wares, and merchandiſes, by 
the ſaid Fohn before that time fold and delivered to — 

the (aid Richard, at his ſpecial inſtance and requeſt, 

and being ſo indebted, he, the ſaid Richard, in 
conſideration thereof, afterwards, to wit, on the 

day and year aforeſaid, at London aforeſaid, in the 

ariſh and ward aforeſaid, undertook, and then and 

there faithfully promiſed the ſaid 7 to pay him 

the ſaid ſum of money, when he ſhould be thereto 

afterwards requeſted : And whereas afterwards, to Quantum mernit 
wit, on the ſame day and year aforeſaid, at London 

aforeſaid, in the pariſh--and ward aforeſaid, in 
conſideration that the ſaid John, at the like requeſt. 

of the ſaid Richard, had before that time ſold and | 
delivered to the ſaid Richard divers other goods, Qzentum meruit 
wares, and merchandizes, he, the ſaid Richard, ——— lle, 
undertook, and then and there faithfully promiſed notice of the 
the ſaid Fohn, to pay him ſo much money as he value demanded 
therefore reaſonably deſerved to have, when he, 5 
the ſaid Richard, ſhould be thereto afterwards re- traverſable ; for 
queſted : And the ſaid John avers, that he there- be that buyerb 
fore reaſonably deſerved to have of the ſaid Richard gn 
other 1001. of like lawful money, to wit, at Len- tender fo w war | 
dm aforeſaid, in the pariſh and ward aforeſaid, 2 he thinks it 


1s, ard plaintiff +» 


whereof the ſaid Richard afterwards, to wit, on uff g for 
the ſame day and year aforeſaid, there had notice: the ret. Lomax 
And whereas the ſaid Richard afterwards, to wit, „. B, 3 Kb. 
on the ſame day and year aforeſaid, at London _ 
aforeſaid, in the pariſh and ward aforeſaid, was * 
indebted to the ſaid John in other 100. of like 
lawful money, for money by the ſaid Jabn before 
that time laid out, expended, and paid, for the 
ſaid Richard; and at his requeſt, and being fo in- 
debted, he, the faid Richard, in conſideration 
thereof, afrerwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the parifh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid John, to pay him — 
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ſaid laſt- mentioned ſum of money, when he ſhould 
be thereto afterwards requeſted : And Whereas the 
ſaid Richard afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, accounted together with 


the ſaid John of and concerning divers other ſum of 


money (a) from the ſaid Richard to the ſaid John 
before that time due and owing, and then in arrear 
and unpaid, and upon that account the ſaid Richard 
was then and there found to be in arrear and indebt- 
ed to the ſaid John in other 1001, of like lawful 
money, and being fo found in arrear and indebted, 


he, the ſaid Richard, in conſideration thereof, 


v. Wood, | 


afterwards, to wit, on the ſame day and year afore- 
ſaid, at Londn aforeſaid, in the pariſh and ward 
aforeſaid, undertook, and faithfully promiſed the 
faid Fohn, to pay him the ſaid laſt- mentioned ſum 
of money, when he ſhould be thereto afterward 
requeſted : Let the faid Richard (altho' often te- 
queſted, &c.) (b) hath not yet paid the ſeveral 
ſums of money, or any part thereof, to the faid 
Jahn. But to pay the ſame, or any part thereof, 
to the ſaid John, he, the ſaid Richard, hath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid Jobr 
his damage of 100l., and therefore he brings his 
ſuit, &c. Pledges, &c. 

I have looked into the ancient books of entries, 
where I find many declarations upon common af- 
Jumpfit, on the quantum meruit, or quantum valebat 
only, If this was adapted, it would ſhorten the 
length of pleadings in common caſes very much, 
where the right will be upon the plaintiff to recover in 


(a) In regard the actount may be for divers matters and cauſe, 

ſeveral matters may be included therein which, in pede compoli, 

are reduced to a certain ſum; it is ſufficient ground to maintain 

the aſſumpſit without ſpecifying the particular matters and cauſe 
Cro. Car. 116. 


ld) When the promiſe is founded upon a debt, as for wares bought 


of the plaintiff, he promiſed to pay 101. upon requeſt, there the 
plaintiff need not alledge the requeſt more preciſely than in n 


Aion of debt, licet ſepius requijnus, Sc. 2 Roll, Rep, 62, Hill 
thiſe 
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theſe counts, In moſt actions for tradeſmen's bills, 


the plaintiff recovers not on the price agreed on, 
but upon the quantum meruit, or quantum valebut 


only. | 

The plaintiff, an auctioneer, was employed by An zudioneer, 
one Crown to ſell bis goods by auction. The ſale gn. —— — 
was at Crown's houſe, and the goods known to be third perſon by 
his property. The defendant bought to the value *»Rtion, may 
of 71. 95. 6d., and, after packing them in a cart Gion, for « 
prepared ready, paid plaintiff 2/, 4s. 6d. in caſh, ſold ang deli- 
and put @ receipt into his band for five guineas, as for wow, againft 
a debt due from Crown to defendant, Whilſt plain- 5 157 we 
tiff was hefitating about the propriety of taking the houſe of ſuck 
the receipt, defendant drove off with the goods, third perſon, 
Afterwards the plaintiff, being called on by Crew, nere —_ 
paid to him (who refuſed to accept the receipt) the be his propertys 
whole ſum, for which the goods were ſold to de- 
fendant, and brought this action for goods fold and 
delivered, with the uſual money, counts 10 recover the 
five guineas. Verdict fer plaintiſ—Motion to ſet it 
aſide, or that a nonſuit be entered. Lord Lough- 
borough : I entertain no doubt that an auctioneer 
has a poſſeſſion, coupled with an intereſt, in goods 
which he is employed to ſell, not a bare cuſtody 
like a ſervant or ſhopman, There is no difference, 
whether the ſale be on the premiſes of the owner, 
or in a public auction- room; for on the premiſes 
of the owner, an actual poſſeſſion is given to the 
auctioneer, and his ſervants, by the owner, not 
merely an authority to ſell, I have ſaid a poſſeſſion The cafes cited 
coupled with an intereſt z but an auctioneer bas * —— 
alſo a ſpecial property in him, with a lien for the Son os 75 
charges of the ſale, the commiſſion and the auction P. 130. 1 Term 
duty, which he is bound to pay. In the common . age 2eoint 
courſe of auctions, there is no delivery without N 
actual payment; if it be otherwiſe, the audtioneer . Rep. 996. 
gives credit. to the vendee entirely at his own 7," 3995: 
riſque. Heath J. ſaid, If the goods be ftolen, the 2. 121. 
auctioneer might maintain treſpaſs, or an iadict- 
ment for larceny ; he therefore has a ſpecial pto- 
perty in them, which is all that is neceſſary to 

ſupport 
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Aſſumpſit will 


not lie ſor goods 
ſold, & c. where 


the buyer has 
given a bill or 
note, till the 
time is expired, 
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ſupport this action. He is agent for each party in 80 
different things, but not in the ſame thing. When that 
he preſcribes the rules of bidding, and the terms of for | 
the ſale, he is agent for the ſeller; but when he of t 
puts down the name of the buyer, be is agent deli 
for him only. Here the depoſit was to be paid to Thi 
the auctioneer, who had a ſufficient property to whe 
maintain this action. Rule diſcharged. William han 
v. Millington, 1 H. Black. Rep. 81. cien 

If in payment of a debt the creditor is content duct 


to take a bill or note, payable at a future day, he whe 


cannot legally commence an action on. his original coo 
debt, until ſuch bill or note becomes payable, or deli 
default made in the payment; but if ſuch bill er ſeve 
note is of no value, as if, for example, drawn on a v 
a perſon who has no effects of the drawers in his refy 
hands, and who therefore refuſes it, in ſuch caſe, Th 
he may conſider it as waſte paper, and reſort to his neſs 
original demand, and ſue the debtor on it. Ld, ſign 
Ken. Stedman v. Gooch, E. T. ſitt. 33 Ges. 3 | 
et . wit 
Acc 

Notes. © wat 

Leg 


Proof, 


Shop books, 
when good evi- 
dence, 


Servant who 
made entries, 
and dead, 


In actions for goods ſold and delivered, the the 
uſual. proof required is, 1. The ſale and delivery, on 
or the delivery to defendant by his order; 2. The uſe 
value of the goods ſo delivered. ver 

By ſtat. 7 Fac. 1. c. 12, it is enacted, That the his 


ſhop book of a trader ſhall not be evidence after tht the 
year; but it is not evidence within the year, except col 
under particular circumſtances, as where no better Yo. 
evidence can be had; that is, if the perſon it La 
living who delivered the goods, he muſt, be pro- 
duced, for that is the beſt evidence. | 2 cor 

But where it was proved, that the ſervant wh! pla 
made the entries was dead, proof of that, and of anc 
his hand-writing to the entries, and that he was adr 
accuſtomed to make entries, was held good, and cor 
no other proof of the delivery was held neceflary. go- 


Salk, 690. Pit » Maddox, of 
* x 2 


* 
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So where beer was furniſhed, the evidence was, Draymen. 


that it was the uſual way of the plaintiff's dealing 8 
for the draymen to come every night to the clerk 1 
of the brewhouſe, and give an account of the beer 1 
delivered out, to which the draymen ſet their hands. 1 
This being proved, and that the drayman was dead 
who had delivered the beer to defendant, with his 8 
hand uriting ſubſcribed to the book, it was held ſuffi- | 
cient. Had he been living, he muſt have been pro- 1 
duced. Price v. Lord Torrington, 1 Salk, 285. But l 
ay, be where a book, which belonged to the plaintiff's | 
riginal cooper who was dead, was produced to prove the . 
le, or delivery of wine, and whoſe name was ſet to \ 
ill of ſeveral articles as wine delivered to defendant, and i 
wn on a witneſs ready to prove his hand-writing, it was | 
In his refuſed by the C. J. Clerk v. Bedford, Bull. 282. 5 
caſe, This differs from the above cafe. (There the wit- 1 
to ni neſs faw the draymen, who made the delivery, I 
Ll, ligned every night.) ig 
70. 3. In an action for goods ſold and delivered, the — _ 1 


witneſs, who proved the delivery, took it from an , er to refbeſh 
account which he held in his hand, which he ſaid his memory. 
was a copy of the day book left at home. Baron 


RIES » 
. 2 2 


Te 
— 


Legge ſaid, That if he could ſwear poſitively to . 
, the the delivery from recollection, and the paper was |; 
(very, only to refreſh his memory, that he might make 1 
IT de uſe of it; but if he could not ſwear to the deli- 0 


very, further than as finding them as entered in 
his book, that the original ſhould be produced. And 


the witneſs ſaying that he could not ſwear from re- i 
collection, the plaintiff was nonſuited. Tanner qi 
v. Taylor, Hereford Lent Afſ. 1756, ASS. Jide © 
Ld. Ray. 745. | | 3 

In a trial concerning the delivery of goods ac- A fader, who * 


, ſells, 1s a good 
cording to agreement, one Morley, a factor for © te pe 


plaintiff, who made the contract with defendant, contract and 
and was to have 18. in the pound for ſelling, was ſale. 
admitted as a good witneſs ; that as a factor, he was 
concerned both for the vendor and vendee, wasa mere 
go-between, and might be a good witneſs for either 

of them. Dixon v. Cooper, 3 Wilſ. 40. Vide Rep. 

Zemp. Hard. 358. : Lord 
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Entriesin books, 


can only be 
proved by the 


clerk who made 


Declarations in Alſumplit. 


Lord Kenyon : Entries in the books of banker, 
or perſons keeping books reſpecting their trade or 
buſineſs, can only be proved by the clerks who 
made the entries, inaſmuch as they may have ſome 
material evidence, independent of the mere en 


in the books, from having ſome acquaintance wit 


Declaration for 
Work and labor 


generally in E. 5. 


Duantom ner ui 
tnereog. 


the dealings upon which the entries are founded, 
He therefore refuſed evidence of the hand- writing 
of a clerk making ſuch entries, altho' he way 
proved to be gone to the Eaft-[ndies, Cowper v. 
Marſden, E. 33 Geo. 3. Sittings. 

Oxfordſhire, to wit. Richard Fenn, late of Ou. 


ford, in the ſaid county, yeoman, was attached to 


anſwer John Denn, in a plea of treſpaſs on the 
caſe, and whereupon the ſaid John, by John told 
his attorney, complains, For that whereas, the faid 
Richard on the 10th day of July, in the year of 
our Lord 1794, to wit, at Oxferd, in the ſaid county, 
was indebted to the faid John, in 504, of lawful 
money of Great Britain, tor the work and labor, 
care and diligence of him the faid Fohn, by him 
the ſaid John before that time done, performed, 
and beſtowed, in and about the buſineſs of the 


ſaid Richard and for the ſaid Richard, he the 


faid Richard in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
Oxford aforefaid, in the county aforeſaid, under- 
took and faithfully promiſed the ſaid Fohn to pay 
him the ſaid ſum of money, when he ſhould be 
thereto afterwards requeſted : And whereas, aſter- 
wards, to wit, on the ſame day and year aforeſaid, 
at Oxford aforeſaid, in the county aforeſaid, in con- 
ſideration that the ſaid John at the like requeſt of 


the ſaid Richard had before that time done, perform- 


ed, and beftowed, other his work and labor, care 
and diligence in and about other the bufineſs of the 
ſaid Richard and for the ſaid Richard, he the ſaid 
Richard then and there undertook, and faithfully 
promiſed the ſaid John, to pay him ſo much mo- 


ney as he therefore reaſonably deſerved to have, 
when he the ſaid Richard ſhquld be thereto afterwards 


3 N requeſted; 


reque 
reaſo! 
other 
aſore 
ſald 
and 
the (a 
andy 
afore 


of lil 
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requeſted ; and the ſaid John avers, that he therefore 
reaſonably deſerved to have of the ſaid Richard 
other 50d. of like lawful money, to wit, at Oxford . 
aforeſaid, in the. county aforeſaid, whereof the 
aid Richard, afterwards, to wit, on the ſame day 
and year aforeſaid, there had notice : And, whereas, Money paid, 
the ſaid Richard, afterwards, to wit, on the ſame day money lent, and 
and year aforeſaid, at Oxford aforeſaid, in the county — mo mw 
aforeſaid, was indebted to the ſaid Jobn, in other 50l. coun, 
of like lawful money, for money by the ſaid Zobn, 
before that time laid out, expended, and paid for the 
faid Richard at his like requeſt; and for other money 
by the ſaid John, before that time, lent and ad- 
vanced to the ſaid Richard at his like requeſt; and 
for other money by the faid Richard, before that 
time, had and received, to the uſe of the ſaid 
Jahn; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at Oxford aforefaid, 
in the county aforeſaid, undertook and faichfull 
promiſed the ſaid John, to pay him the ſaid lat 
mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted, And whereas, the Inu, compu» 
ſaid Richard, afterwards, to wit, on the ſame day © 
and year aforeſaid, at Oxford aforeſaid, in the 
county aforeſaid, accounted together with the ſaid _ 
John, of and concerning divers other ſums of mo- 
ney, before that time, due and owing from the 
ſaid Richard to the ſaid Jobn, and then in arrear and 
unpaid, and upon that account, the ſaid Rithard 
was then and there found to be in arrear and 
indebted to the ſaid John, in other 50l. of like 
lawful money; and being ſo found in arteat and 
indebted, he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Qxford aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully . 
promiſed the ſaiq hn, to pay him the ſaid ll 
mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted : Yet the ſaid Richard 
(altho* often requeſted, &c.) hath not yet paid the 

ſaid 


* 


Declarations in/Aſumplſit. 


ſaid ſeveral ſums of money, or any part thereof, to 
the ſaid Jahn, but he to pay the ſame, or any part 
thereof, to the ſaid Fohn, bath hitherto wholly re- 
fuſed, and ſtil] refutes, to the ſaid Jahn, his da- 
mage of 60/., and therefore he brings his ſuit, &c, 


Notes. 


In aſſumpſit the plaintiff may declare for work 
and labor generally, without ſetting forth what 
manner of work and labor. Carth, 276. Vent. 44; 
and the only reaſon why plaintiff is to ſhew de- 
fendant indebted is, that it may appear to the court, 
that it is not a debt on record or ſpecialty, but only 
upon ſimple contract; and any general words, by 
which that may be made to appear, are ſufficient, 
For damages in an aſſumpſit will be no bar to an 
action of debt, grounded en a re:ord or ſperialh. 
Cro. Fac. 6. Leon. 155. Cro. Eliz. 242. 
If the plaintiff In an adtion where the plaintiff declared on: 
eee _ 2 ſpecial agreement, and alſo on a general mndebitatu 
and fails io prove ſumpſit, the plaintiff failed to prove his , ſpecial 
ing it, he may count; and it was objected, that he ought not tobe 
80 into evidence allowed to enter into proof of the general count: 
on the general. but Lord Mansfield, ſuffered him to go into ſuch 
proof: and afterwards his lordſhip conſidered of 
this caſe, and his opinion was, that where the evi 
dence is ſufficient to warrant the plaintiff's action 
on the general count, ſuppoſing no Hecial agreement 
had been laid in the declaration, the plaintiff ſhould 
be permitted to recover on ſuch general count, tho 
there be a ſpecial agreement laid, whether he at- 
tempt to prove ſuch ſpecial agreement or not, 
Mr. J. Wilmot concurred, Harris v. Oke, Bulle, 
N. P. 137, vide Dougl. 65x. Payne v. Baconb, 
wherein the above determination was confirmed, 
Declaration for Midaleſex, to wit. Richard Fenn, late of Mel. 
work and labor minfler, in the ſaid county, yeoman, and H/illun 
3 Ree, late of the ſame place, yeoman, were attached 
ials found, g k 
feld and deli- to anſwer Fohn Denn, in a plea of treſpaſs on the 
vered, money leid caſe; and whereupon the ſaid John, by Simen Lu, 
out, and an i- 10 * a bo; | *his 
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his attorney, complains, For that whereas, the ſaid mul computaſſee 
Richard and William, on the 6th day of Oftober, in sint ide de- 


the year of our Lord 1794, to wit, at Veſiminſter, 
in the ſaid county, were indebted to the ſaid John, 
in 100/. of lawful money of Great Britain, for the 
work and labor, care and diligence of the ſaid 
John, by him the ſaid John, before that time, done, 
performed, and beſtowed, in and aboutthe buſineſs of 
the ſaid Richard and William, and for the ſaid Richard 
and William, and at their ſpecial inftance and requeſt, 
(a) and for divers materials and other neceſſary things 
by the ſaid John, before that time, found, provided, 


uſed, and applied, in and about the ſaid work, at the 


like requeſt of the ſaid Richard and William, and 
being ſo indebted, they the ſaid Richard and Wil- 
liam, in conſideration thereof, afterwards, to wit, on 
the ſame day and year aforeſaid, at ph wear 
aforeſaid, undertook, and then and there faichfully 
promiſed the ſaid F.hn, to pay him the ſaid laſt- men- 
tioned ſum of money, when they ſhould be thereto 


fend ants by ori- 
Zi 


afterwards requeſted : And whereas, the ſaid Richard Quantum me- 


and William, afterwards, to wit, on the ſame day . 


and year aforeſaid, at Veſiminſter aforeſaid, in If work be done 


conſideration that the ſaid Richard and William, at 


by a mechanic, 
the deciaratioh 


the like requeſt of the ſaid John, had before that need not fate 
time done, performed, and beſtowed, other histbet the work 


work and Jabor, care and diligence, in and about 


and for the ſaid Richard and William, and at their 


was done, as 4 
taylor, carpen- 


other the buſineſs of the ſaid Richard and William, ter, &c. 


like requeſt ; and had alſo found, provided, ufed,z Saund. 373, 


and applied, divers other material, and other ne- 


ceſſary things, in and about the ſaid work, at the like 


requeſt of the ſaid Richard and William, they. 


the ſaid Richard and William then and there un- 
dertook, and faithfully promiſed the ſaid Jobn, to 
pay him ſo much money as he therefore reaſonably 
deſerved to have, when they the ſaid Richard and 
Il il iam ſhould be thereto afterwards requeſted ; 
and the ſaid Jh avers, that he therefore reaſon- 


() Tn a declaration for work done, and materials found, there 
voes got need any counts for work done generally, ror tor goods i 


h delivered; unleſt the cloth was not employed in the buſineſs, ' 


ably 
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| ably deſerved to have of the ſaid Richard and Wi]. 

liam other 1001. of like lawful money, to wit, xt 

We/iminſler aforeſaid, whereof the ſaid Richard 

and I/illiam, afterwards, to wit, on the ſame day 

Tndebitatur of» And year aforeſaid, there had notice; And whereas the 

fumsfit tor goods ſaid Richard and William, afterwards, to wit, on the 

1 deli. ſame day and year aforcſaid, at Hęſiminſber aforeſaid, 

79 was indebted to the ſaid John in other 1001. of like 
in caſe 1 | ; | 

the goods ve lawful money, for divers goods, wares, and mer- 

ſopplied and noe chandizes, by the ſaid Fobn, before that time, ſold 

worked up, theſe and delivered to the ſaid Richard and William at 

ceſfary to be their requeſt; and being ſo indebted, they the faid 

»dded; but not Richard and William, in confideration thereof, a. 

otherwile,0 terwards, to wit, on the ſame day and year aforeſaid, 

at Meſiminſter aforeſaid, undertook, and then and 

there faithfully promiſed the ſaid Jubn, to pay him 

the ſaid laſt - mentioned ſum of money, when |they 

Quantum meruit ould be thereto afterwards requeſted; And whereas, 

thereon. afterwards, to wit, on the ſame day and year afore- 

ſaid, at Weftminſley aforeſaid, in eonfideration 

that the ſaid John, at the like requeſt of the (aid 

Richard and William, had before that time ſold and 

delivered to the ſaid Richard and William divers 

other goods, wares, and merchandizes, they the ſaid 

Richard and William then and there undertook, 

and faithfully promiſed the faid John, to pay him ſo 

much money as he therefore reaſonably deſerved to 

have; and the ſaid John avers. that he therefore 

reaſonably deſerved to have of the faid Richard and 

William other 100. of like lawful money, to wit, 

at /:flminfler aforeſaid, whereof the ſaid Richard 

and William, afterwards, to wit, on the ſame day 

tndebitatus of. and year aforeſaid, there had notice: And whereas, 

Jamgfit for mo- the ſaid Richard and William, afterwards, to wit, 

* on the ſame day and year aforeſaid, at Meſiminſli- 

aforeſaid, was indebted to the ſaid F:hn in other 

1co!. of like lawful money, for money by the faid 

Jabn before that time laid out, expended, and paid 

for the ſaid Richard and Milliam, and at their like 

requeſt ; and being ſo indebted, they the ſaid Ni- 

chard and William, in conſideration thereof, after- 

Wares 
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wards, to wit, on the ſame day and year aforeſaid, 
at IWiftminfler aforeſaid, undertook, and faithfully 


promiſed the ſaid John, to pay him the ſaid laſt 
mentioned ſum of money, when they ſhould be 


211 


thereto afterwards requeſted: And whereas the Ia compu» 


ſaid Richard and William, afterwards, to wit, on the . 


ſame day and year aforeſaid, at W#e&minfler afore- 
ſaid, accounted together with the ſaid Fabn, of 
and concerning divers other ſums of money, before 
that time due and owing, from the ſaid Richard 
and William to the ſaid Jan, and then being in 
arrear and unpaid, and upon that account, the ſaid 
Richard and William were then and there found in 
arrear and indebted to the ſaid Fohn in other 1000. 
of like lawful money; and being ſo found in ar- 
rear and indebted to the ſaid John, they the ſaid 
Richard and William, in confideration thereof, after- 
wards, to wit, on the day and year aforeſaid, at 
Maſiminſter aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Fohn, to pay him 
the ſaid laſt-mentioned ſum of money, when they 


ſhould be thereto afterwards requeſted : Yet (a) the Breach, 


ſaid Richard and William (altho' often requeſted, 
&c.) have not, nor hath either of them, yet paid 
the ſaid ſeveral ſums of money, or any part thereof, 
to the ſaid John; but they or either of them, to 
pay the ſame, or any part thereof, to the ſaid Fobn, 
have, and each of them hath, hitherto wholly 
refuſed, and ſtill refuſe, to the ſaid F:hn his 
12 of 100/., and therefore he brings his ſuit, 

e. 

The pleaders in general ſpecify the work done 
by the plaintiff, as @ tayler, &c. It is laid down, 
that there is no neceſſity to ſtate what ſort or man- 
ner of work and labor it was. Carth. 276. 
Vent. 44 | 


(a) If a taylor tolludes with a young man, and furniſhes him 
with clothes to an extravagant degree z ſuch tradeſman ſhall not be 
allowed to recover, altho* the father might have been liable to a 
tealonable extents Simpſon . Robertſon, Sitt. E. 1793. 
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A taylor may If a taylor hath cloth delivered to him to make 
retain. _ up into a garment, which he doth, he ſhall have 
an action for his work, without delivering the gar. 
ment; and if the taylor refuſe to deliver the par. 
ment upon requeſt, it ought to be ſhewn on the other 
ſie, in excuſe of the action; for the taylor's action 
is founded upon the promiſe, and if he hath done the 
work, and is ready to deliver the garment, he hath 
performed all that the law requires on his part, and 
on that conſideration, is entitled to the benefit of 
the defendant's promiſe. Palm. 223. Cro. Car, 
271. | 
Declaration for Oxfordſhire, to wit. Fohn Denn complains of 
| work and labor Richard Fenn, being in the cuſtody of the marſhal, 
* of the marſhalſea, of our lord the now king, before 
carts, and car. the king himſelf, For that whereas the ſaid Richard, 
riaget- on the 6th day of Oclober, in the year of our'Lord 
1794, to wit, at Witney in the ſaid county, was 
indebted to the ſaid 7ohn in 100/. of lawful money 
of Great Britain, for the work, and labor, care, 
and diligence of the ſaid Jobn, by him the (aid Jh 
and his ſervants, and with his horſes, carts, and 
carriages, before that time done, performed and 
beſtowed, in and about the buſineſs of the ſaid 
Richard, and for the ſaid Richard, and at his ſpecial 
inſtance and requeſt; and being ſo indebted, he 
the ſaid Richard, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at Mi- 
ney aforeſaid, in the county aforeſaid, undertook, 
and then and there faithfully promiſed the faid 
Jobn, to pay him the ſaid ſum of money, when he 
Quantum me- ſhould be thereto afterwards requeſted: And wheres:, 
lit thereon. afterwards, to wit, on the ſame day and year afore- 
ſaid, at Witney aforeſaid, in the county aforeſaid, 
in conſideration that the ſajd John, at the like re- 
queſt of the ſaid Richard, had before that time, by 
himſelf and his ſervants, and with his horſes, carts, 
and carriages, done, performed, and beſtowed, 
other his work and labor, care and diligence, in 
and about other the buſineſs of the ſaid Richard, 
and for the ſaid Richard, he the ſaid Richard, * 
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and there undertook, and faithfully promiſed the ſaid 

John, to pay him ſo much money as he therefore 

reaſonably deſerved to have of the ſaid Richard, 

when he ſhould be thereto afterwards requeſted ; 

and the ſaid Jobn avers, that he therefore reaſon- 

ably deſerved to have of the ſaid Richard other 100!/, 

of like lawful money, to wit, at Vitney aforeſaid, 

in the county aforeſaid, whereof the ſaid Richard, 

afterwards, to-wit, on the day and year aforeſaid, 

there had notice: And whereas the ſaid Richard, Indebitatus of- 
afterwards, to wit, on the ſame day and year afore- /*7/ for work 


ſaid, at Witney aforeſaid, in the ſaid county, was 2 tene · 


that time done, performed, and beſtowed, in and % here, wc. 
about the buſineſs of the ſaid Richard, and for the ſaid No occa ſion to 
Richard, and at his like requeſt ; and being ſo in- ſpecify the plain- 
deoted, he the ſaid Richard, in conſideration thereof, — > — 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at J/itney aforeſaid, in the county aforeſaid, 
undertook, and then and there faithfully promiſed 
the ſaid John, to pay him the ſaid laſt- mentioned 
ſlum of money, when he ſhould be thereto after- 
wards requelted : And whereas, afterwards, to wit, Qzantummervit. 
on the ſame day and year aforeſaid, at /7itney 

atoreſaid, in the county aforeſaid, in conſideration | 

that the ſaid John, at the like requeſt of the ſaid 

Richard, had before that time done, performed, 

and. beſtowed, other his work and labor, care and 

diligence, in and about other the buſineſs of the 

ſaid Richard, and for the ſaid Richard, he the 

ſaid Richard then and there undertook, and 

faithfully promiſed the ſaid Fohn, to pay him ſo 

much money as he therefore reaſonably deſerved 

to have, when he ſhould be thereto afterwards re- 

queſted; and the ſaid Fobn avers, that he there- 

fore reaſonably deſerved to have of the ſaid Richard 

other 100. of like lawful money, to wit, at Wit- 

ney aforeſaid, in the county aforeſaid, whereof the 

laid Richard, afterwards, to wit, on the ſame day and 
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year aforeſaid, there had n6tice: And whirear the 


ſaid Richard, afterwards, to wit, on the ſame dz 

and year aforelaid, at Witney aforeſaid, in the 
county aforeſaid, was indebted to the ſaid Fob 
in other 1201, of like lawful money, for money by 
the ſaid John, before that time, laid out, expended, 
and paid for the ſaid Richard, and at his requeſt; 
and being fo indebted, he the ſaid Richard, in con- 
ſideration thereof, afterwatds, to wit, on the ſame 
day and year aforeſaid, at Witney aforeſaid, in the 
county aforeſaid, undertook, and then and there 


_ faithfully promiſed the ſaid John, to pay him the 


Tnfimul compu - 
tehet. 


Breach, 


faid laſt-mentioned ſum of money, when he ſhould 
be thereto afterwards requeſted : And whereas, the 
ſaid Richard, afterwards, to wit, on the ſame day 
and year aforeſaid, at Wiiney aforeſaid, in thecoun- 
ty aforeſaid, accounted together with the ſaid Fobn, 
of and concerning divers other ſums of money, 
before that time due and owing from the ſaid N. 
chard to the ſaid John, and then being in arrear and 
unpaid, and upon that account, the ſaid Richard 
was then and there found in arrear and indebted 
to the ſaid Jobn in other 1000. of like lawful mo- 
ney, and being ſo found in arrear and indebted to 
the ſaid Fobn, he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the day and year 
aforeſaid, at Miiney aforeſaid, in the county afore - 
ſaid, undertook, and then and there faithfully pro- 
miſed the ſaid John, to pay him the ſaid ſum of 
money laſt- mentioned, when he ſhould be thereto 
afterwards requeſted : Jet the ſaid Richard, (altho' 
often requeſted, :&c.,) hath not yet paid the (aid 
ſeveral ſums of money, or any part thereof, to the 
ſaid Fohn; but to pay the ſame, or any part thereof, 
to the ſaid John, hath hitherto wholly refuſed, and 
ſtill refuſes, to the ſa d John, his damage of 160ʃ., 
and therefore he brings his ſuit, &c. Pledges, &c. 

In theſe kind of actions the proof required is, 
the work done and materials found by the order 
or direction of defendant, and the value of the work; 
if there be à delivery of the work, prove that 


alſo, 
Middle er 
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Middleſex, to wit. John Denn complains of Work and labor 
Richard Fenn, being in the cuſtody of the marſhal, N ſchool-· ma- 
of the marſhal ſea, of our lord the now king, before 
the king himſelf, For that whereas the ſaid Richard, Theſe are the 
6n the 6th day af OZeher, in the year of our Lord vival coonty 
1794, to wit, at /Zeflmin/ler in the ſaid county, ens. . 
was indebted to the faid 7% in 1000. of lawful 
money of Great Britain, for the work and labor, care 
and diligence of the faid Jabn as a ſchaol- maſter, 
by him the (aid Jahn before that time done, per- 
formed, and beſtowed, in and about the teaching 
and inſtructing of one Jeſeph Denn, the infant ſog 
of the ſaid Rechard, in reading, writing, and good 
manners, and other neceſſary accompliſhments and 
qualifications, for a long time, then elapſed, and The time need 
at the ſpecial ioſtance and requeſt of the ſaid Ri- not be {pecified 
chard ; and being ſo indebted, he the ſaid Richard, 
in conlideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at Heſiminſter afore- 
ſaid, undertook, and then and there faithfully pro- 
miſled the ſaid Jaba, to pay him the ſaid ſum of 
money, when he thould be thereto afterwards re- 
queſted : And whereas, afterwards, to wit, on the garten merxit 
lame day and year aforeſaid, at /Ye/lminjler afore- thereon. 
ſaid, in conſideration that the ſaid John, at the like 
requeſt of the ſaid Richard, had before that time 
done, performed, and beſtowed, other his work 
and labor, care and diligence, as 4 ſchool- maſter. 
in and about the teaching and inſtructing the ſaid 
Je/eph Denn, the infant ſon of the ſaid Fobn, in 
reading, writing, and good manners, and other 
neceſiary accompliſhments and qualifications, for 
a long time, then elapſed, he. the ſaid . Richard. 
then and there undertook, and then and there faith- 
fully promiſed the ſaid Jobn, to pay him ſo much 
money as he therefore reaſonably deſerved to have, 
when he ſhould be thereto afterwards requeſted ; 
and the ſaid Jahn avers, that he therefore reaſona- 
ably deſerved to have of the ſaid Richard, othec 
10cl, of like lawful money, to wit, at H/eftmin- 
ler atortelaid, whereaf 7 ſaid Richard, afterwards, 
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Indebitatut 
aſſumſſi for 
meat, drink, 
books, &c. 
ſound. 
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to wit, on the ſame day and year aforeſaid, there 
had notice: And whereas the ſaid Richard, after. 
wards, to wit, on the ſame day and year aforeſaid, 
at Meſiminſter aforeſaid, was indebted to the (aid 
Fobn in other 100l. of like lawful-money, for meat, 


drink, waſhing, lodging, books, and other ne- 


— mer uit 
"M 


creon. 


Money laid out. 


ceſſary things, by the ſaid John, before that time, 
found and provided for the laid Fojeph Fenn, the in- 
fant ſon of the ſaid Richard, and at the like requeſt of 
the ſaid Richard; and being fo indebted, he the ſaid 
Richard, in conſideration thereof, afterwards, to wit, 
on the ſame day and year aforeſaid, at He/tminfter 
aforeſaid, undertook, and then and there faithfully 
promiſed the ſaid John, to pay him the ſaid laſt. 
mentioned ſum of money, when he ſhould be there- 
to afterwards requeſted. And whereas, afterwards, 
to wit, on the ſame day and year aforeſaid, at Vi. 
minfler aforeſaid, in conſideration that the ſaid John, 
at the like :equeſt of the ſaid Richard, had before 
that time found and provided for the ſaid Joſep 
Fenn, the infant ſon of the ſaid Richard, other 
meat, drink, waſhing, lodging, books, and other 
neceſlary things, he the ſaid Richard, then and there 
undertook, and faithfully promiſed the ſaid Fobn, 
to pay him ſo much money as he therefore rea- 
ſonably deſerved to have, when he the ſaid Richard 
ſhould be thereto afterwards requeſted ; and the 


ſaid Jahn avers, that he therefore reaſonably de- 


ſerved to have of the ſaid Richard, other 100, of 
like lawful money, to wit, at Meſiminſier aforeſaid, 
whereof the ſaid Richard, afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice: 
And whereas the (aid Richard, afterwards, to wit, 
on the ſame day and year aforeſaid, at H/efAminfter 
aforeſaid, was indebted to the ſaid John in other 100l. 


of like lawful money, for money by the ſaid John, be- 
fore that time, laid out, expended, and paid for the 


faid Richard, and at his requeſt ; and being ſo in- 
debted, he the ſaid Richard in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at ſiminſler aforeſaid, undertook, and — 
| . an 
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and there faithfully promiſed the ſaid Fobn, to pay 
him he ſaid laſt- mentioned ſum of money, when 
he ſhould be thereto afterwards requeſted : (Some 


pleaders add an inſimul computaſſet, but unleſs the 
account has been ftated and ſettled, and proof 


can be given of it, it need not be added:) Net the Breach 


ſaid Richard, (altho' often requeſted, &c.) hath 
not yet paid the ſaid ſeveral ſums of money, or 
any part thereof to the ſaid John, but he to pay 
the ſame, or any part thereof, to the ſaid John, hath 
hitherto wholly refuſed, and ſtill refuſes, to the 
ſaid Jahn, his damage of 2007. and therefore he 
brings his ſuit, &. Pledges, &c. 


27 


Surry, to wit. Richard Fenn, late of Guildford, For work and 


in the ſaid county, yeoman, was attached to an- 


caſe, &c., and whereupon the ſaid John by J. B. 
his attorney, complains, For that whereas, the ſaid 
Richard, on the 6th day of OAober, in the year of 
our Lord 1794, to wit, at Gui/dford, in the faid 
county, was indebted to the ſaid Elizabeth in bo, 
of lawful money of Great Britain, for the work 
and labor, care, diligegce, and attendance of the 
ſaid Elizabeth ar a ſchrl-miftreſs by the ſaid Eli- 
zabeth, before that time, done, performed, and 
beſtowed, in and about the teaching and inſtructing 
of Ann Fenn; the infant daughter of the ſaid Richard, 
in reading, needle-work, good manners, and other 
neceſſary accompliſhments and« qualifications, for 
a long time before then elapſed, at the ſpecial in- 
ſtance and requeſt of the ſaid Richard; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Guildford aforeſaid, undertook, 
and faithfully promiſed the faid Eirzabeth, to pay 
her the ſaid ſum of money, when he ſhould be 


thereto afterwards requeſted : And whereas, after- Quantum meruit. 


wards, to wit, on the ſame day and year aforeſaid, 
at Guildford aforeſaid, in confideration that the 
ſaid Elizabeth, at the like requeſt of the faid 


Richard, had before that time done, pultebes, 
an 


labor as a ſcbool- 


ſwer Elizabeth Denn, in a plea of treſpaſs on is PO» 
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Proofs, 
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and beſtowed, other her work and labor, care, dili. 
gence, and attendance, as 4 ſchool miſtreſs, in and 
about the teaching and inſtructing of the ſaid Am, 
the infant daughter of the ſaid Richard, in reading, 
needle-work, good manners, and other neceſſary 
qualifications, for a long time before then elapſed, 
he the {aid Rehard, then and there undertaok, and 
faithfully promiled the ſaid £/izabeth, to pay her ſo 
much money as ſhe therefore reaſonably deſeryed 
to have, wnen he the ſaid Richard ſhould be 
thereto aiterwards requeſted; and the ſaid Eliaa- 
heih avers, that ſhe therefore reaſonably deſerved 
to have of the ſaid Richard other 601. of like laws 
ful money, to wit, at Guildford afoteſaid, in the 
county aforeſaid, whereof the ſaid Richard, afiet- 
wards, to wit, on the ſame day and year aforeſaid, 
there had notice: Add indebitatus aſſumpſit,' aud 
guantum meruit, for meat, drink, books, & e. found, 
as in the laſt precedent, with the other counts, 

The proof in theſe aQtions will be: 1. That the 
infant was put to ſchool by the defendant. 2. The 
uſual ſum paid by children at plaintiff 's ſchool, and 
the time the infant was tnere, during which time 
he was educated and maintained, 3. The books 
found, and che price paid, with the uſual allow» 
ance of pocket-meney, 

T take the law to be, that if the infant's father, 
&c. ſend him to ſchool, and he receives education, if 
the father do not pay, the infant is not liable; 
becauſe the maſter or miſtreſs contract with the 
father for the education, and not the infant ; there- 
fore it may be ſaid in this caſe, that the infant is 
ſub pote/tate parentts, vide 2 Black. Rep. 1325. 

But it would be otherwiſe, if the infant put him- 
felf to ſchool, in this caſe, he will be bound. Cre. 
Jac. 494. 1 Str. 690. For the law ſays he may 


| bind Hie, to pay for his neceſſary meat, drink, 


apparel, phyſic, and ſuch other neceſſaries ; and like- 
wile for his good teaching and in/{rutftien, whereby 
he may profit himſeif alterwards, Co, Lit. 172. 
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An infant who lives with, and is properly main- 
tained by her parent, cannot bind herſelf to a 
ranger for neteſſaries, Bainbridge v. Pickering, 
2 Black. Rep. 1326. | 

Middleſex, to wit, Jobn Denn complains of 
Richard Fenn, being in the cuſtody of the marſhal, 
of the marſhalſea, of our lord the now king, before 
the king himſelf, For that whereas the ſaid Richard, 
on the 10th day of Oeber, in the year of our Lord 


1794, at M ei minſſer in the ſaid county, was in- | 


debted to the ſaid John in 109/, of lawful money 
of Great Britain, for a certain ſtipend, ſalary, 
and allowance, before that time due and payable 
from the ſaid Richard to the ſaid Fohn, for and in 
reſpect of the ſervice of the ſaid F-hn, done and 
performed, as the interpreter of foreign languages, 
to wit, the Chineſe, and other languages, to the ſaid 
Richard; and in and about the accompanying the 
ſaid Richard on a certain voyage and journey, to 
places beyond the ſeas, and giving his time and at- 
tendance to the ſaid Richard as ſuch interpreter 


2s aforeſaid, for a long time, to wit, for the ſpace The time need 


be ſtat 
of nine months, before then elapſed, and upon = — — 


retziner, and at the ſpecial inſtance and requeſt 
the ſaid Kichard, and for certain work and labor, 
and divers other voyages and journies, done and 
performed by the ſaid John for the ſaid Richard, at 
the like requeſt of the ſaid John; and being ſo in- 
debted, he the ſaid Richard, in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
laid, at Hemi ſler aforeſaid, undericok, and faith- 
fully promited the ſaid John, to pay him the ſaid 
ſum of money, when he ſhould be thereto aſter< 
wards requeſted: And whereas the ſaid Richard, 
afterwards to wit, on the ſame day and year afore- 
faid, at Veſiminſter aforeſaid, in conſideration that 
the ſaid Jahn, zr the like requeſt of the ſaid Richard, 
had before that time ferved as interpreter of certain 
foreign languages, to wit, the Chineſe, and other lan- 
guages, to the ſaid Richard, and had accompanied 
the ſaid Richard on certain voyages and journies to 

| places 
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places beyond the ſeas, and during ſuch his accom. 
panying the ſaid Richard had given his time and 
attendance to the ſaid Richard as ſuch interpreter 
as aforeſaid, for a long ſpace of time (to wit, for 


the ſpace of nine months) before then elapſed, upon 


the retainer, and at the ſpecial inſtance and requeſt 
of the ſaid Richard; and had, at the like requeſt 
of the ſaid Richard, performed divers other jour» 
nies and voyages, and done and performed other 
work and labor for the ſaid Richard as the fervant 
of the ſaid Richard, at his like requeſt, he the (aid 
Richard then and there undertook, and faithfully 
promiſed the ſaid Jahn, to pay him ſo much money 
as he therefore reaſonably deſerved to have, when 
he ſhould be thereto afterwards requeſted ; and the 
ſaid Jahn avers, that he therefore reaſonably de- 
ſerved to have of the ſaid Richard other 1001. of 
like lawful money, to wit, at e/tmin/ter aforeſaid, 
whereof the ſaid Richard, afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice: 
Add a count for money expended and paid, money 
lent, and an inſimul computaſſet (if neceſſary) with 
the common concluſion. As the two firſt counts 
are formed, there is no neceſſity to add two counts 
for work and labor generally, X 
London, to wit. Richard Roe, late of London, yeo- 
man, was attached to anſwer John Denn and The 
mas Denn in a plea of treſpals on the caſe, and 
whereupon the faid John and Thomas, by Jobn Sill 
their attorney, complain, For that whereas, the (aid 
Richard, on the 8th day of October, in the year of 
our Lord 1794, to wit, at London aforeſaid, in the 
pariſh of St. Mary - le- Boto, in the ward of Cheap, 
was indebted to the ſaid John and Thomas in 1004. 
of lawful money of Great Britain, for the work 
and labor, care and diligence, of the ſaid John 
and R:chard as undertakers of funerals, before that 
time done, performed, and beſtowed by the ſaid 
John and Richard and their ſervants, and with their 
horſes, coaches, and other carriages, in and about 


com- 
> and 
Ireter 
t, for 
upon 
queſt 
queſt 


jour. 
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of the ſaid Richard, and at his ſpecial inſtance and 
requeſt, and for divers materials, and other nece(- 


ary things by the ſaid Jahn and Thomas before that 


time found, provided, uſed and applied, in and 
about the furniſhing and conducting the funeral 
zforeſaid, at the like requeſt of the ſaid Richard ; 
and being ſo indebted, he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the day 
and year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Fohn and Thomas, 
to pay them the ſaid ſum of money, when he 


ſhould be thereto afterwards requeſted ; And whereas Neartum mervite, 


afterwards, to wit, on the ſame day and year afore · 
(aid, at London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the ſaid 7obn and 
Thomas, at the like requeſt of the ſaid Richard, had 
before that time done, performed, and beſtowed, 
other their work and labor, care and diligence, as 
undertakers of funerals, by themſelves and their 
ſervants, and with their horſes, coaches, and other 
carriages, in and about the funeral of the ſaid 
Jobn Matthews ; and alſo, at the like requeſt of 
the ſaid Richard, had before then found and pro- 
vided, uſed and applied, divers other materials, 
and other neceſſary things, in and about the fur- 
niſhing and conduCting of the ſaid laſt-mentioned 
funeral, he the faid Richard then and there under- 
took, and faithfully promiſed the ſaid Jahn and T ho- 
mas, to pay them ſo much money as they therefore 
reaſonably deſerved to have, when he ſhould be 
thereto. afterwards requeſted; and the ſaid John 
and Thomas aver, that they therefore reaſonably de- 
ſerved to have of the ſaid Richard other 1001. of 
like lawful money, to wit, at Londen aforeſaid, in 
the pariſh and ward aforeſaid, whereof the ſaid 
Richard afterwards, to wit, on the {ame day and 


year aforeſaid, there had notice: And whereas, the mates af 


laid Richard afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pariſh 


ſompfir for the 
uſe and hire of 


goods employed 


aud ward aforeſaid, was indebted to the ſaid John in the funeral. 


4 and 


* 
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and Thomas in other 100/. of like lawful money, 
for the uſe and hire of divers goods and chattels of 
the ſaid Jabn and Thomas, to be uſed and employed 
in and about the buſineſs of the ſaid Richard, and 
at his ſpecial inſtance and tequeſt, and by the ſaid 
Fohn and Thomas before that time, let to hire to 
the ſaid Richard, at his like requeſt; and the ſaid 
Richard, according to that letting to hire, had and 
uſed, for a long time then elapſed z and being fo 
indebted, he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid n and Thomas, to 
pay them the ſaid laſt-mentioned ſum of maney, 
when he ſhould be thereto afterwards requeſted: 


Quantum meruit And whereas, afterwards, to wit, on the ſame day 


eon. 


Ia debitatus aſ- 


year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, in conſideration that the ſaid Jahn 
and Thema, had, before that time, at the like ſpe- 
cial inſtance and requeſt of the ſaid Richara, let to 
hire to the ſaid Richard divers other goods and 
chattels of the ſaid John and Thomas, to be uſed 
and employed in and about the buſineſs of the ſaid 
Richard ; and that the ſaid Richard, according to 
that letting to hire, had and uſed the fame, for a long 
time before then elapſed, he the ſaid Richard then and 


there undertook, and faithfully promiſed the faid 


John and Thomas, to pay them ſo much money, a 


'they therefore reaſonably deſerved to have, when 
he ſhould be thereto afterwards requeſted ; and 
the ſaid John and Thomas aver, that they therefore 


reaſonably deſerved to bave of the ſaid Richard 
other roo/. of like lawful-money, to wit, at Len- 
don aforeſaid, in the pariſh and ward aforeſaid, 
there had notice: And whereas the ſaid Richard, 


104125 ee aſterwards, to wit, on the ſame day and year afore- 
ed, and. conver” ſaid, at London · aforeſaid, in the -pariſh and ward 


aforeſaid, was indebted to the ſaid Fohn and Thoma! 
in other 1001. of like lawful money, for divers 
goods, wares, and merchandizes, by-the ſaid Jun 

| an 
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and Thomas, before that time, ſold and delivered to 
the ſaid Richard, and at his like requeſt ; and being 
ſo indebted, he the faid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforefaid, in the pariſn 
and ward aforeſaid, undertook, and faithfully-pro- 
miſed the faid Fohn and Themas, to pay them the 
ſaid ſum of money laſt mentioned, hen he ſhould 


be thereto afterwards requeſted : . And whereas, af- Qrantum mf. 


terwards, to wit, on the ſame dey and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the ſaid Jehn and 
Thomas, at the like requeſt of the ſaid 'Richard, had, 
before that time, fold and delivered to the ſaid 
Richard, divers other goods, wares, and merchan- 
dizes, he the faid Richard undertook, and there 
faithfully promiſed the ſaid Jm and Thomas, to 
pay them ſo much money, as they therefore tea- 
ſonably deferved to have, When he the faid Richard 
ſhould be thereto afterwards requeſted ; and the 
faid Jahn and Thomas aver, that they therefore rea- 
ſonably deſerved to have of the ſaid Richard other 
tool. of like lawful money, to wit, at London 
aforeſaid, in the pariſn and ward aforeſaid, where- 
of the ſaid Richard afterwards, to wit, on the ſame 


day and year aforeſaid, there had notice: And Money paid. 


whereas, the ſaid Richard afterwards, to wit, on 
the fame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, was indebted to 
the ſaid John and Thomas in other 100!. of like 
lawful money, for money by the faid John and 
Thomas before that time laid guc, expended, and 
Paid for the ſaid Richard, and at his requeſt ; and 
deing ſo indebted, he the ſaid Richard, in conſider- 
ation thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pa- 
tiſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed.the ſaid John and Thomas, 
to pay them the ſaid laſt. mentioned ſum of money, 


when he ſhould be thereto afterwards requeſted 
(If neceſſary, add an infamul computeſſet] ; Yet the Concluſon, 
8 


ſaid 
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ſaid Richard altho often requeſted, &c.) bath 
not yet paid the ſaid ſeveral ſums of money, ot 
any part thereof, to the ſaid 7obn and Thomas, ot 


to either of them; but to pay the ſame, or any 


part thereof, to them, or either of ,them, hath 
hitherto wholly refuſed, and till refuſes, to the 
ſaid John and Thomas their damage of 100l., and 
therefore they bring their ſuit, &c. 

London, to wit. John Denn complains of Ri. 
chard Fenn, being in the cuſtody of the marſhal, 
of the marſhalſea, of our lord the now king, be- 
fore the king himſelf, For that whereas, the (aid 
Richard, on the 6th day of Q&ober, in the year of 


our Lord 1794, to wit, at Lenden aforeſaid, in 


the pariſh of St. Mary-le- Bow, in the wird of 
Cheap, was indebted to the ſaid Fohn (a) in 100!, 
of lawful money of Great Britain, for the work 
and labor, care and diligence, of the ſaid Jahn a: 
a ſurgeon, at the ſpecial inſtance and requeſt of the 
ſaid Richard, in and about the healing and curing 
of the ſaid Richard (b); (and one Sarah Fenn 
bis wife, and divers other perſons of the fanih 


of the ſaid Richard) of divers bruiſes, wounds, 
_ diſeaſes, and maladies, under which the ſaid Richard 


(and his faid wife, and the ſaid-other perſons of hi 
family) had before that time labored and languiſh- 
ed, and. for divers medicines, medicinal potions, 
plaiſters, and other neceflary things, before that 
time found and provided, adminiftered, delivered, 
and applied by the ſaid John, in and about that pat. 
ticular, at the like requeſt of the ſaid Richard; and 
alſo for divers journies and attendances before that 
time performed and made, by the ſaid John for the 
ſaid Richard, at his like requeſt ; and being ſo in- 
debited, he the «ſaid Richard, in conſideration 


(a) Some pleaders ſtate in both counts, be, the ſaid John, the- 
and for a long time then laff 2 being a ſurgeon, and the profeſſus 
of a ſurgeon for all the time aforeſaid, uſing and exerciſing. But | 00 
not ſee it neceſlary, As this prece dat is trpmed, it will/ferve fe 
euring buſband, wife, or any of the family; but it muſt be leid 4 
the requeſt of the buſbarid.. 6 , 

(b) If for cure of the wife as well, or any of the family. 

Y © thereof, 
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thereof, afterwards, to wit, on the ſame day and 


year aforeſaid; at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and th 
faithfully promjſed the ſaid Jahn, to pay him the ai 
ſum of money, when he ſhould be thereto afterward 


225 


. 


requeſted: And whereas afterwards, to wit, on the Nara merelt 


dy and year aforeſaid, at London aforeſaid, in the W. 


pariſh and ward aforeſaid, in conſideration that the 
ſaid John, at the like requeſt of the ſaid Richard, had 
before that time done, pet formed, and beſtowed, 
other his work and labor, care and diligence, @s 4 
ſurgeon, in and about the healing and curing of the 
ſaid Richard (a) [and. the ſaid Sarah his wife, aud 
divers other perſons of his family) of divers other 
bruiſes, wounds, diſeaſes, and maladies, under which 
the ſaid Richard (and his ſaid wife, and the ſaid 


il. mentioned other perſons of his family) had, before 


that time, labored and languiſbed, and had before 
that time, at the like requeſt of the (aid Richard, 
found and provided, adminiſtered, delivered, an 
wplied divers other medicines, medicinal. potions, 
plaiſters, and other neceſſary things in and about 
that particular; and had alſo before that time, at 
the like requeſt of the ſaid Richard, performed and 
made divers other journies and attendances for the 


ſaid Richard; he, the faid Kichard, then and there 


undertook, and faithfully promiſed: the ſaid Zahn, 
to pay him ſa much money as he therefore rgaion- 
ably deſerved to have, when he ſhould: be thereto 
afterwards requeſted; and the ſaid Fab avers, that 
de therefore reaſonably deſerved to have of the 


ſaid Richard other 1000. of like lawful money, to 


wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, whereof the ſaid Richard afterwards, to 
wit, on the ſame day and year aforeſaid, there had 
hotice, Some pleaders add two counts for. goods 
fold and delivered to the defendant only, but I fee 
ho reaſon for it, Add money paid, and, if, ne- 
«ſary, an inſimul computaſſet, with the common con- 
eluſion, which will be ſufficient, _ 1 

(a) If for the cure of be wiſe as well, or any of the family, 
9% Q Londen, 


* 
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For a man-mid- London, to wit. gon Denn complains of Ni. 
_ - + rs chard Fenn, being, &c. For that whereas the (aid 
| Richard, on the 6th day of January, in the year 

of our Lord 1794, at Lenden aforeſaid, in the 

pariſh of St. Mar -le Bou in the ward of Cbeqh, 

was indebted to the ſaid John, in the ſum of bol, 

of Iawfal money of Gr-at Britain, for the work 

and labor, care, diligence, and attendance of the 

ſaid John, by him the ſaid Jahn before that time 

done, performed, and beſtowed, as a man- miduiſi 

One M,S. in and about the delivery of one Mur) Fenn, th 
wife o the ſaid Richard, of a certain child, whete. 

with ſhe, the ſaid Mary Fenn, was then big and en- 

fient, at the ſpecial inſtance and requeſt of the (aid 

' Richard; and for divers medicines, medicinal po- 

tions. 'plaiſters, and other neceſſary things, by the 

faid John before that time found, provided, admi- 

niftered, delivered, and applied, in and about that 

particular, at the like requeſt of the ſaid Ri. 

chard ; and being ſo indebted, he, the ſaid N. 

chard, in conſideration thereof, afterwards, to 


wit, on the ſame day and year aforeſaid, at Londmn 


aforeſaid, in the pariſh and ward aforeſaid, under- 

took, and faithfully promiſed the ſaid J n, to pay 

him the ſaid ſum of money, when ne ſhould be 

Quantum meruit, thereto afterwards requeſted : And whereas after- 
wards, to wit, on the ſame day and year aforeſaid, 

at London aforeſaid, in the pariſh and ward afore- 

ſaid, in confideration that the ſaid Fobn, at the 

like requeſt of the ſaid" Richard, had before that 

time done, performed, and beſtowed, other his 

work and Jabor, care, diligence, and attendance, 

' as a man-midwife, in and about the delivering of 
oeh the ſaid Mary Fenn, the wiſt of the ſaid Richard, 
of a'certain other child, wherewith ſhe, the (aid 
Mary, was big and enfient ; and had before that 
time, at the like requeſt of the ſaid Richard, found 
and provided, adminiſtered, delivered, and applied, 
divers other medicines, medicinal potions, plaiſters, 
and other nereſſary things, in and about that part!» 
cular, he, the ſaid Richard, then and there _ 
Wera. * 8 took, 
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took, and faithfully promiſed the ſaid F-bn, to pay 
him ſo much money as he therefore reaſonably de- 
ſerved to have, when he ſhould be thereto after- 
wards requeſted; and the ſaid Fohn avers, that he 


therefore reaſonably deſerved to have of the ſaid 
Richard other 601. of like lawful money, to wit, 


at London aforeſaid, in the pariſh and ward afore- - 


ſaid, whereof the ſaid Richard afterwards, to wit, 
on the day and year aforeſaid, there had notice. 
Add a count for money paid (and, if neceſſary, an 
in/mu! computaſſet), with common conclufion. 


The proof will be That plaintiff practiſes the Proof. 


art of man- midwifery. 2. The delivery of the 
defendant's wife, 3. The uſual fee paid for deli- 
very. 4. The medicines delivered, and that the 
bill is re-ſonable; and laſtly, that ſhe is the wife of 
defendant by reputation, &c. or that the defendant 
ſaid ſhe was his wife. Proof of an actual mar- 
age is not neceſſary, | 

f it be a delivery of any ether woman than the 


wiſe, the count ſhould ſtate, ** The delivery of one, 


V. S. of a certain child, &c. at the ſpecial inflance 

end requeft of defendant,” and that he undertook 

and promiſed payment, e 
Hampſbire, to wit. 


defore the king himſelf, Fir that whereas, the ſ. 


Richard, on the 6th day of January, in the year 


of our Lord 1794, to wit, at Fareham in the ſaid 
county, was indebted to the ſaid Fobn in 50l. of 
lawful money of Great Britain, tor (a) the work 
and labor, care and diligence, of the ſaid Jabn as 
an opothecary, by him the ſaid Fobn before that 
time done, performed, and beſtowed, in and à out 
the healing and curing of the ſaid Richard (and 
divers other per ſons of the family of the ſaid Richard) 


(2) This Gion lies for medicines provided and delivered for an, | 


Infant daughter againſt the father. R. Ray. 67. But the de-leration 
nul fate for pbyfic provided and delivered fir che daughter, at 
requeſt of the father, and not #6 the dung ber. Keb. 439, 


Q 2 of 


Jebn Denn complains of For work done | 
Richard Fenn, being in the cuſtody of the marſhal, * 42 *pothe- 
of the marſhalſea, of our lord the now kin * 
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of divers diſeaſes and maladies, under which they 
had labored and Janguiſhed, and at his ſpeciz 
inſtance and requeſt, and for divers medicines, me- 
dicinal potions, plaiſters, and other neceſſary thing 
before that time found and provided, adminiſtered, 
delivered, and applied, by the ſaid Jahn, in and 
about that particular, at the like requeſt of the 
faid Richard; and being ſo indebted, he, the (ail 
Richard, in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Farehun 
aforeſaid, in the county aforeſaid, undertook, and 
then and there faithfully promiſed tho Taid Richard, 
to pay him the ſaid ſum of money, when he ſhoull 
Quantum mervit, be thereto afterwards requeſted : And whereas after- 
wards, to wit, on the ſame day and year aforeſaid, eſquir 
at Fareham aforeſaid, in pak Me that the (aid plea « 
Jobn, at the like ſpecial inſtance and requeſt of WW '*d 7 
the ſaid Richard, had before that time done, per- For th 
. formed, and beſtowed, other his work and labor of Oe 
care and diligence, as an apothecary, in and about Wi * Len 
the healing and curing of the ſaid Richard (a) (an Bow, 
divers other per ſons of the family of the ſaid Richard) Wl *1 ; 
of divers diſeaſes and maladies 'under which they Britai 
bad labored and languiſhed; and bad alſo, at te Sence 
like requeſt of the ſaid Richard, before that tine WW 1 
found, provided, adminiſtered, delivered, and ap- beſtow 
plied, divers other medicines, medicinal potions of the 
plaiſters, and other neceſſary things, in and about and rec 
that laſt mentioned particular, he, the ſaid Richard Cedted, 
then and there undertook, and faithfully promiked gertoo 
the ſaid John, to pay him fo much money as , **) hy 
therefore reaſonably deſerved to have, when be thereto 


ſhould be thereto afterwards requeſted ; and tit wards, 

 faid John avers, that he therefore reaſ6nably & tp 
ſerved to have of the ſaid Richard other 1000 o 3g al 

like Jawful money, to wit, at Fareham aforeſaid, we ip 

whereof the ſaid Richard afterwards, to wit, 0 q. » bt 

the ſame day and year aforeſaid, there had notice owed, 
Add a count for money laid out; and if the &. * | 
then a 


| () If the fat bs fo, * ac? 


Cn * 


h th | | | . 

ee nt bas been ated and ſettled, an infimul on- 

— 7 is neceſſary, and common concluſion. | 

thing B. An apothecary cannot tecover for jaur- 

ftered, nies er attendance, becauſe his profit ariſes en the. 

in and nedicines delivered; but he may recover the uſual 

of the fees for bleeding, e 

ie (aid In this caſe you prove plaintiff an apothecary 

ds, to only, the delivery of the medicines charged in the 

A* bill, and that the charges are reaſonable, I have *© 

K, and known a general proof of the delivery of medi- 

ichard, eines ſufhcient, without proof of every particular 

foo be, that being almoſt impoſſible. | 

aten Lindon, to wit. Richard Fenn, late of London, For work and 
reſad, eſguire, was attached to anſwer John Denn in . 
he (ail plea of treſpaſs on the caſe; and whereupon the — arm 
jet of WY {id Jen, by Jobn Keen, his attorney, complains, C. P. 

— Fer that whereas, the ſaid Richard, on the 6th day 

ado, of Oober, in the year of our Lord 1794, to wit, 

about at London aforeſaid, in the pariſh of St. Mary-le- 

a) {an Bow, in the ward of Cheap, was indebted to the 

Jeb ei John in 1000. of lawful money of Great 

h they Britain, for the work and labor, care and dili- 

it the gence of Ann, the wife of the ſaid Fohn, as a 

at tine WY 1 fe, before that time done, performed, and 

and ap» beſtowed by the ſaid Ann, for Elizabeth the wife 

otions of the ſaid Richard, and at the ſpecial inſtance 

1 about BY and requeſt of the (aid Richard; and being fo in- 

ichen Lebted, he, the ſaid Richard, then and there un- 

mild Lertook, and faithfully promiſed the ſaid Fobn, to 

; as e bim the ſaid ſum of money when he ſhould be 

hen be dereto afterwards requeſted : And whereas, afier- antun mereit 
nd tre vards, to wit, on the ſame day and year aforeſaid, teen. 

bly er at London aforeſaid, in the pariſh and ward afore- 

oo bid, in conſideration that the ſaid Ann, at the 


ore ſaid ' 


wit, on 


notice. 


the &. 


coun! 
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like ſpecial inſtance and requeſt of the ſaid Richard, 
had, before that time, done, performed, and be- 
ſtowed, other her work and labor, care and dili- 
pence, as @ midwife, for the ſaid Elizabeth, the 
viſe of the ſaid | 
en and there undertook, and faithfully pro- 
wiſed the ſaid Jahn, 6 pay him ſo much ber 


ichard, he, the ſaid Richard, 
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as the ſaid Ann therefore reaſonably deſerved 0 
have, whed he the ſaid Richard ſhould be thereio 
afterwards requeſted; and the faid John aver, 
that the ſaid Ann therefore reaſonably deſerved to 
have of the ſaid Richard other 100/. of like las. 
ful money, to wit, at London s foreſaid, in the 
pariſh and ward aforeſaid, whereof the ſaid Richard 
afterwards, to wit, on the ſame day and yeir afore. 

Indebitatuy ſaid, there had notice: And: wherias the (aid 

8 Richard afterwards, to wit, on the ſame day and 

e zear aforeſuid, at London aforeſaid, in the-pariſh 

his ſervants. and ward aforeſaid, was indebted to the ſaid 7obn 
in other 100/. of like lawful money, for the wal 
and labor, care and diligence of the ſaid Jon, 
by him the ſaid John, and his ſervants, before tht 

time done. performed, and beftowed, in and about 
the buſineſs of the ſaid Richard, and for the fad 

The wife, in the Richard, and at his ſpecial inſtance and requeſt; 

—_ „be lav, and being ſo indebied, he, the ſaid Richard, in 

s, in this re- : mr 

ſpe&t, the ſer. Conſideration thereof, afterwards, to wit, on the 

vant of the ſame day and year aforeſaid, at Lenden s foreſaid, 

huſband, in the pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid Fobn, 
to pay him the ſaid Jaſt-mentioned ſum of money, 
when he ſhculd be thereto afterwards requeſted 

Quantum meruit, And whereas the ſaid Richard afterwards, to wit, 
on the ſame day and year aforeſaid, at Lenin 
aforeſaid, in the pariſh and ward aforeſaid, in con- 
ſideration that the ſaid John, at the like requel! if 
the ſaid Richard, had before that time done, pe- 
formed, and beſtowed, by himſelf and his ſervants, 
other his work and labor, ca e and diligence, i 
and about other the bufireſs of the ſaid Richard, 
and for the ſaid Richard, he the ſaid Rihork, 
then and there undertook, and taithfully promiſed 
the ſaid John, to pay him ſo much money 28 he 
therefore reaſonably deſerved to have, when be, 
the ſaid Richard, ſhould be thereto afterwarcs e- 
queſted; and the ſaid 7% avers, that he theie- 
fore reaſonably deſerved to have of the ſaid Richard 
other 100/. of like lawful money, to wit, at Lan- 
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, and 
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4n aforeſaid, in the pariſh and ward aforeſaid, 
whereof the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice; 


(add a count for money paid) : Yet the ſaid Richard Breach, 


(altho" often requeſted, &c.) hath not yet paid 
the ſaid ſeveral ſums of money, or any part there- 
of, to the ſaid Jahn. But to pay the ſame, or an 


part thereof, to the ſaid John, the ſaid Richard< 


hath hitherto wholly refuſed, and (till refuſes, to 
the ſaid John his damage of 200/.; and there- 
fore he brings his ſuit, &c, 


Netes, | N 


It is laid down, that whatever the wiſe earns = 


ling coverture belongs to the huſband, and be 
ſhall bring an action for it in bis own name. And 
it was held on demurrer, in an action by huſband 
and wiſe, for work done by the wife, that the action 
ought to have been brought by the huſband alone, 
for, it being a general indebiratus aſſumpſit, no 
promiſe can be ſuppoſed to have been made to the 
wife; and as the wife's debts would fall againſt 
the huſband's eftate, ſo the profits of her laboc 
ſhall go to him, or his executor. Salk, 114» 
Buckley v. Collier. But where there is an. expreſs 
premiſe to the wife, the huſband may v ſſent to make 
it a jejnt contract, and then ſhe may join. 2 Black, 
Rv. 1239. Cre. Eliz. 61. Pratt and wife v. Tayhr. 


It is clearly agteed, that for debts due to the Where the buſ- 
wife, ind all cauſes of action before coverture, the dand muſt Jein. 


biſband muſt join with ber in the action. Rel. 
Ar. 347. Sid. 299, And he is anſwerable for 
all actions, which his wife ſtood attached, at the 
time of the covertute; in which caſes, the aQion 
muſt be againſt (hem 4 © Co. Lit. 133. 


In all actions of aſſumpſit, wherein the huſband 


and wife join, the intire/! of the wife moſt be Plated 


for otherwiſe, as the wife can make no contract, 


and the huſband has the benefit of all made by 
GEAR Q 4 ber, 


Ne 
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her, the aſſumpſit ſhall be deemed. to be only ta 
the huſband, unleſs ber intereſt appears ſpecial, 
As where ſhe has a ſeparate property. So if the 
cauſe of aflion exiſſad before ber marriage. 1 
Black. Rep. 1236. Biggond v. Way & ux. 50 
if a gromiſe is made to pay her 100 for the cure of 
@ wound, It was held, that the cauſe of action 
ariſing from ber labor and ſtill, and the promiſ 
being made to her, ſbe and her huſband muy join, 
Cro. Fac. 205. Braſbſord v. Buckingham, Vide 
1 Str, 80. Salk. 118. \ | 
As an ex!r@rdjnary fee in this caſe is due to the 
plaintiff's wife for the practice of a midwife, his 
proof ſhould be, 1. That ſhe exerciſes that profeſſun, 
2. The fee uſually paid on ſuch occaſion z and 3. The 
delivery of,, and attendance on, the defendant”s wife, 
4+ That ſhe is the wife, by reputation or ackhow- 
ledgment of defendant, will do. | 
rom the time of the intermarriage, the law 


and wife but one looks upon the huſband and wife but as one per- 


perſon. He re- 

ceives the profits 
of her real 
eſtate, 


ſon, and therefore allows of but one will between 
them, which is placed in the huſband, as the fitteſt 
and ableſt to provide for and govern the fawily; 
and for this re-ſop, the law gives the huſband an 
abſolute power of diſpoſing of her propeity, no 
act of her's being of any force to affect or transfer 
that which, by ihe intermarriage, ſhe has te- 
ſigned to the huſband, But the freehold and inhe- 
ritance of the wife is ſubje& to other rules and re- 
gulations ; for the huſband, by the marriage, does 


| py become abſolute proprietor of the ipheritance, 


Perſonal eftate. 


ut, as the govg: nor of tbe family, is ſo far maſter 
of it, as to receive the profits of it during ber life, 
but has no power to make an abſolute ſale of it, 
without her conſent, Roll. br. 347. 2 fl. 510. 
10 Co. 42. ' ; 
Mi' the perſonal e/ ate, as mongy, goods, chattels, 
houſehold furniture, &c. that were the property, 
and in the paſſeflion of the wife, at the time of ber 
marri ge, ate actually veſted, in the buſband; ſo 


* 


that of theſę, he may make apy diſpoſſuon N bs 
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life · time, without her conſent, or may by will de · 
viſe them, and ſhall without any ſuch diſpoſition 

to the executors. or adminiſtrators of the hal- 
band, and not to the wife, tho' ſhe ſurvive him. 
Co. Lit. 351. Doct. and Stud. Dia. 1. c. 7. But 
choſes in action, as debts by obligation, &c. which 
ate to be demanded by action, tho* they are like- 
wiſe ſo far veſted in the huſband that he may re- 
duce them into poſſeſſion, yet, if he dies before 
any alteration made by him, they ſhall go to bis 
wite; nor ſhall they, with ſuch alteration, ſurvive 
to the huſband upon the death of the wife, or he 
have any right to them, but as he. is entitled as 
adminiſtrator to his wife, Co, Lit. 317, 3 Mod, 
186, 1 Roll. Abr. 910. 
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In thoſe caſes where the debt, or cauſe of action, When huſband 
will ſurvive to the wife, the huſband and wife I are ts 


regularly to join in the action, as in recovering debts 
due to the wife before marriage, in actions :elating- 
to her freehold or inheritance, or injuries done to 
the perſon of the wife. Roll. Abr. 347. Moore 
432. Therefore the huſband alone cannot bring 
an indebitatus aſſumpſit, or an in/imul computaſſet, 
for a debt dus to the wife herſelf before coverture, 
much leſs when it is due to her as exccutrix or 
adminiſtratrix. Sid, 299. Owen 82. 


Middleſex, to wit. Richard Fenn, late of Mes. Declaration 
min/ler in the ſaid county, yeoman, and Elizabeth ren huſband 
his wife, were attached to anſwer Jahn Denn in a work done for 


plea of treſpaſs on the caſe; and whereupon the the wife, whi/# 


{aid Fobn, by Simow Lucas his attorney, complains, Vi. 


For that whereas, the (aid Elizabeth, whilſt ſhe was 
ſole, and before her intermarriage with the ſaid 


Richard, on the 14th day of April, in the year of 


our Lord 1794, to wit, at Nyminſler in the ſaid 
county, was indebted to the ſaid Jobn in 60/. of 
lawful money of Great Britain, for the work and 
labor, care and diligence, of the ſaid John, by 
him the ſaid John before that time, done, performed, 


and beftowed, for the ſaid Elizabeth, whilft ſhe was 


lo ſole as aforeſaid, and at her ſpecial inſtance and 
| requeſt ; 


original, 
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requeſt ; and being ſo indebted, ſhe, the ſaid EA. 

 aubeth, whilſt ſhe was ſo ſole as aforeſaid, in con- 

fideration thereof, afterwards, to wit; on the ſame 

day and year aforeſaid, at Heſtminfler aforeſaid, 

undertook, and faithfully promiſed the ſaid John, 

to pay him the faid ſum of money, when ſhe 

u mervits ſhould be thereto afterwards requeſted” And 
whereas afterwards, to wit, on the ſame day and 

year aforeſaid, at M eſi ninſler aforeſaid, in conſi- 

deration that the ſaid Jah, at the like. requeſt of 

the ſaid Elizabeth, whilſt ſhe was fo ſole as aſore- 

- ſaid, had before that time, done, performed, and 

beſtowed, other his work and labor, care and dili- 

gence, in and about other the buſineſs of the ſaid 

Elizabeth, and for the ſaid Elizabeth, ſhe the faid 

Elizabeth, undertook, and then and there faithfully 

. promiſed the ſaid Fobn, to pay him-ſo much money 
as he therefore reaſonably deſerved to have, when 

ſhe ſhould be thereto afterwards requeſted; and 

the ſaid Fohn avers, that he therefore reaſonably 

deſerved to have of the ſaid El:zzabeth, whilſt ſhe 

was ſo ſole as aforeſaid, other 60. of like lawful 

money, to wit, at Hſlmin/ter aforeſaid, whereof 

| the ſaid Elizabeth afterwards, to wit, on the (ame 
J. uli of day and year aforciaid, there had notice: And 
- for whereas the laid Elizabeth, whi'ſt ſhe was ſo ole 


woney paid, and 


for money lent. as aforeiaid, afterwards, to wit, on the ſame day 


and year aforeſaid, at We/lminfler aforeſaid, was 
indebted to the ſaid John in other 601. of like 
Jawful money, for money by the ſaid Jahn before 
that time laid out, expended, and paid, for the ſaid 
Elizabeth, whilſt ſhe was fo ſole as aftreſaid, and 
at her ſpecial inſtance and requeſt, and for other 
money by the ſaid John before that time lent and 
advanced to the laid Elizabeth, whilſt ſhe was ſo 
ſole as aforeſaid, at her like requeſt ; and being ſo 


indebted, ſhe the ſaid Ehaabetb, whilſt ſhe wis 


— ſole as aforeſaid, in conſideration thereof, after- 


. wards, to wit, on the ſame day and year aforeſaid, 


at J/eftminjler aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Fobn, to pay - 
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the ſaid laſt- mentioned ſum of money, when he 


ſhould be thereto afterwards requeſted : Let the Breach. 


ſaid Elizabeth, whilſt ſhe was ſole; and the faid 
Jebn and Elizabeth ſince their intermarriage (altho? 
often requeſted, &c.) have not, nor hath either of 
them, yet paid the ſaid ſeveral fums of money, or 
any part thereof, to the ſaid John. But the ſaid 
El:zab«th, whilſt ſhe was ſo ſole, and the ſaid Fobn 
and Elizabeth ſince their intermarriage, to pay the 
ſame, or any part thereof, to the ſaid; Fobn, have, 
aud each of them hath, hitherto wholly refuſed, 
and flill-refuſe, to the ſaid hn bis damage of 6ol. ; 
and therefore he brings his ſuit, &c. 


Notes. 


The buſbandi: liable to the debts contracted bythe 
wife before marriage, whether he had any portion with 


Huſband liable 
to all debts wife 


her or not; and this the law preſumes reaſonable, fore marriagez 


becauſe, by the marriage, the huſband acquires an 
abſolute intereſt in the perſonal eſtate of the wife, 
and has the receipt of the rents and profits of her 
real eſtate-during coverture; alſo whatever accrues 
to her by her labor, or other iſe, during the cover- 
ture, belongs to the huſband.; ſo that in favor of 
creditors, and that no perſon's act ſhould prejudice 
another, the law makes the-huſband liable to thoſe 
debts with which he took her attached. Roll, 


Abr. 352. 3 Mod. 86. But if the feme ſole but they muſt be 
marries and dies, the huſband ſhall not be charged , recovered in her 


for they muſt be recovered in her life-time. 


, life-time, or, at 
oll. leaſt, ſuit muſt 


Abr. 35 1. If baron and ſeme be ſued on the wife's be commenced, 


bond, entered into by the feme. before marriage, 
and judgment is had thereupon, and the wife dies 
before execution, yet the huſband js liable, for the 
judgment has altered the debt. Sid. 337. | 


in all caſes where the debt is contracted by the She moſt be 
wife whil/? ſale, the action muſt be brought againſt 1 ia fuck 


the huſband and wife; otherwiſe it might be a 
means. bf making the huſband's property liable, 
| without 


Derlararions in Allumpfit. 
without giving bim an opportunity of defending 


himſelf, Stile 254. 280. 2 Rol. Rep. 53. 


Regiſters are in the nature of records, and need 


not be produced, nor proved by ſubſcribing wit- 
neſſes. A copy is ſufficient, and is ptoof of a 


marriage in fat, between two parties deſcribing | 


themſelves by ſuch and ſuch names and places of 
abode, tho“ it does not prove the identity. The 
action for criminal converſation is the only civil 
caſe, where it is neceſſary to prove an 24 mar- 
riage, 4 Burr, 2057. 90 for bigamy. In other 
cafes, cohabitation, reputation, &c, are equally 
ſufficient ſince the marriage act as befote, Birt 
v. Barlow, Lord Mansfield, Daougl. 174. | 
Mr, Juſtice Buller ſays, Proof of the marriage 
may be either by a copy of the regiſter of the church 


. where the ceremony was performed, or by the 


teflimony of one who was Nen at the ceremony, 
will de ſufficiept, Bull. N. P. 27.; but it is not ne- 
ceſſary to prove a marriage according to the church 
of England, It is ſufficient, if the party is of any 
religious ſe, to prove a marriage according to the 
rites and ceremonies of that ſec; as Jeu, Quakers, 
&c. Ibid. 28. 2 v. Scott. 5; 

If a copy from the regiſter book be produced, 
it muſt be taken on plain paper without amps, and 
an exact copy of the whole entry of the marriage 
muſt be taken, as alſo the names of the parties 
ſigning, as well as all the witneſſes, and date of thi 
year and month; and the witneſs muſt prove, that 
it is an exact copy taken from the reg iſter book of mar · 
riages of the pariſh of A. Vide Dougl. 170, | 
f Proof by witneſſes who ſaw the marriage is 
prima facie ſufficient 3 and whoever would im- 
peach it, muſt ſhew wherein it is irregular, Bull, 
114. Burr. Seitim. Caſes 506, 


In Birt v. Barlow, crim con. Evidence was, 2 


copy of the regiſter, with- the names of parties 
paiſon, and witneſſes; and plaintiff's counſel ſaid, 


in the courſe of their evidence of the adulterous 
intercoutrſe, it would come out, that plaintiff's 
1 g | reputed 


uy 


„.es RT % ee 


It 
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reputed wife was of the name and family of 
Champneys, and that they long cohabited together, The copy of re- 
and eſteemed to be man ard wife by all their friends —— : 
and relations. The judge ſaid, that identity of the ay 
parties muſt be proved, and nonſuited the plain- 
tiff for want of that— Motion for a new trial; 
Lord Monsfield, There are matriages among par- Proof of actual 
ticular forts of diſſenters, where the proof by a marizge- 
regiſter would be impoſſible; and J. Deniſon, in a 
caſe of that kind which came before him, admitted 
other proof of an actual marriage, But as to the 
proof of identity, whatever is ſufficient to ſatisfy 
a jury is good evidence, If neither the miniſter, 
nor the clerk, nor any of the ſubſcribing witneſſes, 
were acquainted with the married couple, in ſuch This cavſe was 
a caſe, none of them might be able to prove the ig für nnd 
identity; but it may be proved in a thouſand other plaiadiff. 
ways. Suppoſe the bell-ringers were called, and 
proved that they rung the bells, and came imme- 
diately after the marriage, and were paid by the 
parties; ſuppoſe the hand-writing of the parties 
were proved; ſuppoſe perſons called who were 
preſent at the wedding dianer. Doug, 174. 
Rule ab. 7h ated: | | 
Chief J. De Grey refuſed to admit, in an action Fleet cegifter; 
for crim, con. the Fleet regiſter in 1737 as a con- 
firmation of the teſtimony of the witneſs who was 
preſent at the marriage folemnized in the Fleet, 
ſaying, that the whole of the tranſaction was il- 
legal, and the regiſter made by a perſon under no 
tie, and therefore not entitled to credit. Howard 
v. Burtonwood, Sitt. Weſim. 1776. Eſpineau. 343. 
The regiſter or books at Jay Fair chapel was Moy Fair, 
refuſed, the parſon being 1 the 
clerk dead. 4 Burr. 2057. Morris v. Miller. 
In Birt v. Barlow, Mr. Dunning ſaid, In an 
action for goods furniſhed to a wife, evidence of 


cobabitat ion and reputation is ſufficient, Dougl. 17 2. 


In Morris v. Miller for crim. con. plaintiff 
proved articles, between him and wife after mar- 
rage, for ſettling wife's eſtate. Cohabitation, 


Marrriage act. 


To witneſſes 
to be preſent. 
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| name, and reception of her by every body as hig 


wife, but not by the regiſter, or by witneſſes who 
were preſent at the marriage, held inſufficient, 
4 Burr. 2057. - 4 

If any perſon ſolemnize matrimony in any other 
place that a church or public chapel (except by 
ſpecial licence from the archbiſhop of Canterbury), 
or without publication of banns, or licence in a 
church or chepel, the marriage ſhall be void, 
26 Geo. 2. c. 33. F | 


All marriages ſolemnized by licence, where 


either of the parties (not being a widow or 
widower ) is under 21, which ſhall be had without 
the conſent of parents and guardians, ſhall be 
abſolutely void, bid. | 

This act does not extend to marriages in Scu- 
land or foreign parts, nor to any marriages among 
any ſectaries, as Quaters, Fews, &c. whoſe mar- 
riages are good if ſolemnized according to their 
own rites, and both parties are of the \ ſame per- 
ſuaſion, Bull. 113. ; nor to marriages in Scotland 
under age. bid. 114. 54 

All marriages ſhall be ſolemnized in the preſence 
of two or more credible witneſſes, beſides the 
miniſter, and ſhall be entered in the regiſter, and 
to be ſigned and atteſted by tue witneſſes, 26 
Geo. 2. c. 33. | 2 

Theſe clauſes are of infinite utility to the king- 
dom. They were meant as well to prevent ſalſe 
entries, as to guard againſt illegal marriages, 
without licence or publication of banns. The 
regiſters are direfted to be kept as public books, 
and accompanied with every means of authenti- 
Eity, But beſides facilitating and aſcertaining the 
evidence of marriages, they were intended for other 
wiſe purpoſes. They are of great aſſiſtance in the 
proof of pedigrees, which has become ſo much 
more difficult ſince inquiſitions pe mortem have 
been diſuſed, that it is eaſier to eftabliſh one for 
Soo years back, before the time of Charles the 20, 
than for 100 years ſince his reign, But this ad- 
of | | vantage 


' wit, on the ſame day and year aforeſaid, at London 
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vantage would be loſt, and it would be very preju- 
dicial, if the act were ſo conſtrued as to render the 
proof of marriages more diflicult than formerly, I 1 
take it that the law Hands as it did before in that 
reſpet, Lord M. Dougl. 174+ . Birt v. Barlow. 

If a man cohabits with a woman, allows her ts 
aſſume his name, and paſſes ber to the world for bit 
wife, tho' in fact he is not married to her: yet he | 
is liable to her contract for neceſſaries. Per Lord Site, Hil. 26 C. 
Man, feld. Hudſon v. Brent. Norwoed v. Steven- III. 
ſon, Bull. 136. Ne ungue accouple in loyal - matri- 
monie, is a bad plea in caſe, for the debt of a wife, 

London, to wit. Jahn Denn and Ann his wife For boſband and 
complain of Kichard Finn, being in the cuſtody of — 2 God 
the marſhal of the marſhalſea of our lord the now — "Ws 
king, before the king himſelf, For that whereas for goods told, 
the ſaid Richard, on the 22d day of February, in &. 
the year of our Lord 1794, to wit, at London afore- 
ſaid, in the pariſh of Saint Mary-le- Bou, in the 
ward of Cheap, was indebted to the ſaid Ann, the 
wife of the ſaid Fobn, whilſt ſhe was ole, and before 
her intermarriage with the ſaid Fobn (a), in 500d. 
of lawful money of Great Britain, for divers goods, 
wares, and merchandizes, by the ſaid Ann, whilſt 
ſhe was ſo ſole, before that time, fold and delivered 


to the ſaid Richard, and at his ſpecial inftance and 8 


requeſt; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and 
faithfully promiſed the ſaid Ann, to pay her the ſaid 
ſum of money, when he ſhould be thereto af- 
terwards requeſted: And whereas, afterwards, to Quantum meruits 


aforeſaid, in the pariſh and ward aforeſaid, in con- 
lideration that the ſaid Ann, whilſt ſhe was ſo ſole, 
at the like requeſt of the ſaid Fobn, had befors 


(*) Where the huſband and wife join in the action, th inrereft 
of the wife muſt be fated, as if the cauſe of action exiſted - 
2 $0 where ſhe has a ſeporate property. a Black. 

+ 1239, ; 

. that 


* 
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that time ſold and delivered to the ſaid Richard dl. 
vers other goods, wares, and merchandizes, he, the 
faid Richard, undertook, and then and there faith- 
fully promiſed the ſaid Ann, whilſt ſhe was fo (ole, 
to pay her ſo much money as ſhe therefore reaſon. 
ably deſerved to have, when he ſhould be thereto 
afterwards requeſted ; and the ſaid Fohn and Ann 
his wife aver, that ſhe the ſaid Ann, therefore 
reaſonably deſerved to have of the ſaid Richard 
other 500l. of like lawful money, to wit, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, 
whereof the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice: 
And whereas the ſaid Richard, afterwards, to wit, 
on the ſame day and year aforeſaid, at Londen 
aforeſaid, in the pariſh and ward aforeſaid, was in- 
debted to the ſaid Ann, whilſt ſhe was fo ſole, in 
other 500%. of like lawful money, for money by 


the ſaid Ann, whilſt ſhe was fo ſole as aforeſaid, * 


before that time laid out, expended, and paid for 
the faid Richard, at his like requeſt; and being ſo 
indebted, he the ſaid Richard, in conſideration 
thereof, aſterwards, to wit, on the ſame day and 


year aforeſaid, at London aforeſaid, in the pariſh 


Inſimul compu- 
taſſet. 


and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Ann, whilſt ſhe was ſo 
ſole, to pay her the ſaid Jaſt-mentioned ſum of 
money, when he ſhould be thereto afterwards re- 
queſted : And whereas the ſaid Richard, afterwards, 


to wit, on the ſame day and year aforeſaid, at 


London aforeſaid, in the pariſh and ward aforeſaid, 
accounted together with the ſaid Ann, whilſt ſhe 
was fo ſole, of and concerning divers other ſums 
of money, before that time due and owing from 
the ſaid Richard to the ſaid Ann, whilſt ſhe was ſo 
ſole, and then being in arrear and unpaid ; and 
upon that account, the ſaid Richard was then and 
there found in arrear and indebted to the ſaid 4nn 
in other 500. of like lawful money, and being ſo 
found in arrear and indebted, he the ſaid Richard; 


in conſideration thereof, &c. undertook, _ 
i ; 21 
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ut the ſaid Richard, (altho' often requeſted, &c.) Breach. 


hath not yet paid the ſaid ſeveral ſums of mo- 
ney, or any part thereof, to the, ſaid Ann whilſt 
ſhe was ſo ſole, or to the ſaid Fohn and Ann ſince 
their intermarriage, or to either of them ; but he 
to pay the ſame, or any part thereof, to the ſaid 
Ann whilſt ſhe was ſo ſole, or to the ſaid Fohn and 
Ann fince their intermarriage, or to either of them, 
bath hithetto wholly refuſed, and till refuſes, to 
the ſaid Fobn, and Ann his wife, their damage of 
bol. and therefore they bring their ſuit, &c. pledges, 
&e. 

Where a woman marries a ſecond huſband, liv- 
ing the firſt, and the ſecond not privy ;; as to what 
ſhe acquired during the cohabitation, Parker C. J. 
ſaid, he would eſteem her as the ſervant to the /e- 
and huſband, who is entitled to the benefit of her 
labor, Strutville Vo wow, 1 Str. 80. +: 


| Baron and Feme, 


Of Contracts for Neceſſaries, &c. 


A huſband is obliged to maintain his wife, and 11 F. 6. 46. 


may by law be compelled to find her neceſlaries, as 2 
meat, drink, cloaths, phyſic, &c. ſuitable to the 
huſband's degree, eſtate, or circumſtances; it is 
ſettled that the wife is not to be her own carver, 
and that ſhe hath not ab innate or abſolute power 
of binding the huſband by any contract of hers, 
tho' for neceſſaries, without his aſſent, precedent, or 


ſubſequent. The law therefore in theſe caſes, which 1 $14. 169, 


ſeems eſtabliſhed by uſage and practice, is to leave 
it to the jury to find, whether the huſband con- 
ſented or not; and though no expreſs conſent or 
agreement of his be proved, yet if it appears, that 
ſhe cohabited with her huſband, and bought neceſ- 
ſaries for herſelf, children, or family, the huſband 
ſhall be chargeable, and the jury may find that 

R they 


* 


Roll Abr. 35 


242 | Detlarations in Aſfumplit. 


they came to the huſband's uſe, he being by hy 
Salk, 119. obliged to provide for thoſe; alſo, if ſhe cohadin 
with her huſband and is ever ſo lewd, he ſhall be 
liable for her neceſſaries, for he took her for better, 
2 Sr. 1214. for worſe; ſo if he runs away from her, or turm 
her away, or forces her by cruelty, or ill uſage to 
go away from him; the jury are to determine a 
to the wife's neceflity, the huſband's degree and 
circumſtances, and the value of the things fold and 
delivered. 1 Std, 109. Salk. 116. 118. Lord 
Ray. 444. 2 Str. 875. 647. 706. 1 Mod: 128. 
But where he But where a woman departs from her buſband 
probidits perlons tuithout his conſent, and during her abſence the 
— hufband probibits ſeveral perſons, and among the 
reſt F. S., to truſt her, and after ſhe makes a fe. 
queſt to cohabit again with him, and he refuſes to 
receive her, and yet J. S. ſells to her filk and vel- 
vet to the value of gol., which is found by the jury 
ſuitable to the degree of her huſband, he ſhall not 
be charged. 1 Sid. 109, 110. Mod. 128. Ln, 
4, 5+ Kh. 69, 80. Start v. Many. 

In this caſe Lord Hale held, when a wife, during 
cohabitation, contrafis for neceflaries for herſelf, her 
family, her huſband or her children, this is great 

evidence to a jury to make them find the affent of 
the huſband : But when a wife leaves her huſband 
without conſent, he may refuſe to ſupply her; not 
can a tradeſman ſupply her where there is an ex- 
preſs prohibition. 
| When the wife contracts for the neceſſaries of 
her hufband, children, or family, this ſhall not 
charge him by any inherent: power in the wife, but 
by a reaſonable and implicit aſſent, which muſt be 
found by a jury; but this conſent muſt be either ex» 
preſs or implied : Upon her departare, all evidence of 
any obligation of the hufband to maintain her; 
ceaſes, 

Since the reſolution in the above cauſe; there 
have been ſeveral caſes in which tradeſmen have 
recovered in actions brought againſt the * 


Derlatations in Affinnipfir, 
fot goods delivered the wife, and the judges have 
lad down the diſtinction of an implied promiſe; 
ind ditected it as a ſufficient foundation to chan 
the huſband; and in theit direction have ſhewh as 
much favor as poffible to ſuth tradeſmen as en- 


truſted'her' on the credit of her buſband;' and were 


in no combination with the wife to'charge him. 


If ſhe takes up goods atid pawiis' them before Pawns, 


made into cloaths, he ſhall not pay for them. 
8alk, 118. 80 if ſhe pawns her'cloaths, and bor- 
rows money to redeem them: 2 8hoto. 283. The 
warning a ttadeſman's ſervant to truſt her is ſuf- 
ficient. 2 Lord Ray. 1006. If ſhe elopes, tho' ſlie 
be furniſhed with neceſſaties and tho* no notice be 
had, yet huſband not liable; ' 1 Stra. 647. 706, vide 
2 Str, 875. Nor can ſhe, during the elopement, 
be charged for a carriage furniſhed, 2'Black. Rep. 
1079. Nor can the huſband be charged where 
the wife lives apart, and has a ſeparate mainte- 
nance. 1 Term 19 8 5 1 Lord Ray. 444. In this 
caſe, if it be publicly known in the place where 
the parties live, it is ſufficient. Sali. 116. If the 
huſband is an alien, enemy, or tranſported, in this 
caſe, the wife may be ſued for her contracts. Co. 
Lit. 132. b. Salk, 116, 1 Lord Ray: 147. Sa 
if ſhe be a feme ſole trader, by the cuſtom of Lon- 
don, 2 Black, Rep. 1197. 

Warwickſhire, to wit, 7 | 
Richard Fenn, being in the cuſtody of the marſhal 


747 


obn Devn complains of Decurdion | 
and wife for 


of the marſhalſea, of our lord the now king, before money lent to 


the king himſelf, of a plea of treſpaſs on the cafe ; the wiſe in bis” * 
Fir that whertas, the ſaid Richard, on the 10th day tent. 


of October, in the year of our Lord 1794, to wit, 
at Warwick, in the ſaid county, was indebted to 
the ſaid John in 50. of lawful money of Great 
Britain, for money by the ſaid Jahn be fore that 
time lent to Ann, the wife of the ſaid Riobard, 
((a) in his abſence), and at the ſpecial inſtance and 


requeſt of the ſaid Richard ; and being ſo indebted, 


(a) If the fact be ſo. | 
R 2 | he 
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he the ſaid Richard, in conſideration thereof, af. 
terwards, to wit, on the day and year aforeſaid, at 
Harwick aforeſaid, in the county aforeſaid, under- 
took, and then and there faithfully promiſed the 
ſaid Jahn, to pay him the ſaid ſum of money, when 

Breach, he ſhould be thereto afterwards requeſted : Ne the 
ſaid Richard (although often requeſted, &c.) hath 
not yet paid the ſaid ſum of money, or any part 
thereof, to the ſaid Fohn; but to pay the ſame, or 
any part thereof, to the ſaid Fohn, bath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid John 
his damage of 50l., and therefore he brings his 
ſuit, &c. pledges, c. | 


Notes. 


An indebizatus. In the caſe of Stephenſon v. Hardy, which was 
—— for mo- for money lent to defendant's wife, at his requeſt, in 
Ulle at de B* the abſence of her huſband, it was proved, that he 
queſt of the being about to ſet out upon a voyage to Treland, 
huſband is a deſired the plaintiff to lend his wife money if ſhe 
b e ſhould have occaſion for it, in his abſence; the 
laintiff accordingly did lend her a certain ſum, 
for-which this action was brought. Lord C. J. de 
Grey: If goods are delivered to the wife, at the 
inſtance and requeſt of the huſband, he is bound 
by a contract expre//; if a huſband turns his wife 
out of doors unjuſtly, and ſhe buys neceſſaries of 
life, he is bound to pay the ſame, by an implicd 
promiſe; he is alſo bound by all her contracts for 
neceſſary goods during cohabitation, and although 
the goods be aAually delivered to her, yet they are 
goods ſold and delivered to him, It is admitted, 
that if the word advanced had been inſerted in the 
count, inſtead of the word lent, it would bave been 
d; I think (in this cafe) the word lent, is the 
ame as the word advanced, I think a loan to the 
wife, at the requeſt of the huſband, is the ſame in 
law, as if the /oan had been to the huſband him- 
ſelf. Blackflone, J. A wife may make an inchoat? 
contract, which the huſband might afterwards _ 
m 
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firm, or diſaffirm, and that here he had (if the 
expreſſion may be allowed) previouſly confirmed 
the contract for the loan. 3 Will. 388. Judg- 
ment for plaintiff, 


Yorkſhire, to uit. John Denn complains of peclara ion 
Richard Fenn, being in the cuſtody of the marſhal, again the 


at, Sc. found 
fore the king himſelf; For that whereas, the ſaid for * 


of the marſhalſra, of our lord the now king, be- 


245 


Richard, on the 20th day of March, in the year of for goods ſold” 


our Lord 1794, to wit, at Doncafler, in the ſai 
county, was indebted to the ſaid Fohn in 601. of 


lawful money of Great Britain, for meat, drink, 


waſhing, lodging, and other neceſſaries, by the ſaid 
John, before that time, found and provided for Ann, 
the wife of the ſaid Richard, at the ſpecial inftance 
and requeſt of the ſaid Richard; and being ſo in- 
debted, he the ſaid Richard, in conſideration there- 
of, afterwards, to wit, on the day and year afore- 
faid, at Donca/ter aforeſaid, undertook, and faithfully 
promiſed the ſaid Fohn, to pay him the ſaid ſum of 
money, when he ſhould be thereto afterwards re- 


queſted ; And whereas, afterwards, to wit, on the Qyautum meruit. 
ſame day and year aforeſaid, at Doncafter afore ſaid, 


in conſideration that the ſaid Fon, at the like re- 


-queſt of the ſaid Richard, had before that time - 


found and provided for the ſaid Ann, the wife of 
the ſaid Richard, other meat, drink, waſhing, lodg- 
ing, and other neceſſaries, he the ſaid Richard then 
and there undertook, and faithfully promiſed the 
ſaid John, to pay him ſo much money as he there- 
fore reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards tequeſted: 
And the ſaid Fohn avers, that he therefore reaſon- 
ably deſerved to have of the ſaid Richard, other 
bol. of like lawful money, to wit, at Doncofter 
aforeſaid, whereof the ſaid Richard afterwards, to 
wit, on the day and year aforeſaid, there had no- 


d and delivered. 


4 


tice: And whereas, the ſaid Richard afterwards, to Tadebitatus of- 


wit, on the ſame day and year aforeſaid, at Dan- ſ#=#/ for goods 
caſter aforeſaid, was indebted to the ſaid Fohn in 1 * 


other 6o/. of like lawful money, for divers goods, 
R 3 wares, 


_ _ owe 
4 


* 
* 


I 


4 
; 
al 
iq 


For money ad- 
vanced to the 
wife, 


Breach, 


debted, (a) he the ſaid Richard, in conſideration 
thereof, afterwards, to wit, on the ſame day and 


2g:ntm neruit, ſhould be thereto afterwards requeſted : And why. 


| Richard, had before that time ſold and delivered to 
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wares, and merchandizes by the ſaid John, before 
that time, ſold and delivered to the ſaid Richard, at 
his ſpecial inſtance and requeſt; and being ſo ig. 


year aforeſaid, at Doncaſter aforeſaid, undertook 
and wy promiſed the ſaid ohn, to pay hin 
the ſaid laſt-mentioned ſum of money, when he 


as, afterwards, to wit, on the ſame day and year 
aforeſaid, at Doncg/ter aforeſaid, in conſideration 
that the (aid John, at the like requeſt of the fail 


the ſaid Richard, divers other goods, wares, and 
merchandizes, he the ſaid Richard undertook, and 
fairbfully promiſed the ſaid John, to pay bim ſo 
much money as he therefore reaſonably deſerved to 
have, when he the ſaid Richard ſhould be thereto 
afterwards requeſted :' And the ſaid John avers, that 
he therefore reaſonably deſerved to haye of the (ail 
Richard other 60/. of like lawful money, to wit, 
at Doncaſter aforeſaid, whereof the ſaid Richard 
afterwards, to wit, on the ſame day and year afore- 
ſaid, there had notice: And whereas, the ſaid Rich- 
ard afterwards, to wit, on the ſame day and year 
aforeſaid, at Doncaſter aforeſaid, was indebted to 
the ſaid John in other 60/7. of like lawful money, 
for money by the ſaid 7% before that time ad- 


_ vanced to the ſaid Ann, the wife of the ſaid Richard, 


at the ſpecial inſtance and requeſt of the ſaid Rich- 
ard; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the: 
fame day and year aforeſaid, at Doncaſter aforeſaid, 
undertook, and faithfully promiſed the ſaid Jobn, 
to pay him the ſaid laſt-mentioned ſum of mo- 
ney, when he ſhould be thereto afterwards 1t- 
queſted: Yet the ſaid Richard (altho' often le- 


(+) The huſband is bound by the wife's contraQts for neceſſary 
goods during cohabitation, ind altho? the goods be afually deliverdd 


to ber, yet they are gods ſold and delivered to bim. De Grey, Ch.]. 


Will. 189. 
3 Wilſ. 389 - - quelich 
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queſted, &c.) hath not yet paid the ſaid ſeveral 
ſums of money, or any part thereof, to the ſaid 
Jeln; but to pay the ſame, or any port thereof, 


to the ſaid Fohn, the ſaid Richard hath hitherto ' 


wholly refuſed, and ſtill refuſes, to the ſaid John, 
his damage of 100/., and therefore he brings his 
ſuit, &c, pledges, &c. 
Notes. 
In aſſumpſit for goods ſold and delivered 1 the 


A huſband who 


defendant's wife, the caſe appeared to be, that the tum away bis 


defendant and his wife had formerly lodged at the af, and refuſeih 


wife without 


plaintift's houſe, and the plaintiff furniſhed her to provide for 
with goods; and the defendant finding the plaintiff her, cannot 


had helped her to pawn her watch, and ſuſpecting 
he confederated with her, left the lodgings, after 
paying the plaintiff his bill, and forbidding him ever 
truſling ber again. After this, the defendant and 
his wife cohabited tagetber for a year; when, with- 
out any cauſe appearing, be left her, locked up her 
cloaths, and upon her finding him out, he refuſed 
to admit her, and ſtruck her, and declared he would 
not maintain her, or pzy any body that did; in 


make a particu» 
lar prohibitzone 


this diſtreſs ſhe borrowed cloaths of her friends, 


and applied to the plaintiff, who furniſhed her with 
neceſſaries, according to the defendant's degree; 
which the defendant refuſing to pay for, this ac- 


tion was brought; and upon trial, found for the. 


plaintiff. On motion for @ new trial, the court 
held, the verdict was light; for whilſt they were 
a the plaintiff's, there was a particular reafon for 
the particular prohibition ; yet the cauſeleſi turning 
her away deſtitute afterwards, gave her the general 
credit again: and if a huſband ſhould be allowed, 
under the notion of a particular prohibition, to 
deſtroy her obtaining credit in one place, he may, 
in the ſame manner, prevent it with all people ſhe 
is acquainted with. He appears to be a wrong 
doer, and therefore has no right to prohibit ” 
body, They at I this caſe, from the c 
| 4 
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of Manby v. Scott, 1 Sid. 109. for there the wife 

was guilty of the firſt wrong in eloping. Bolton v. 

Prentice, 2 Str. 1214. Vide Salk. 118. Lord Ray. 
1006, {54% 

If wife elopes, If the wife elope from her huſband, he ſhall not 

eee liz- be liable, tho” the tradeſman who truſts her has 10 

e, tho' no no- . j x 

tice be given, notice of the elopement, It is ſufficient for the 

huſband to give general notice, that tradeſmen, &c, 

ſhould not truſt his wife. Tho' the huſband and 

wife cohabit, yet he may forbid any particular 

tradeſman to truſt her, and ſuch prohibition to the 

tradeſman's ſervant, is ſufficient. Bull, 133. citei 

Longworth and Hackmore, per Holt. Vide Salk. 118, 

A delivery to The plaintiff declared that the defendant was 

— ee indebted for meat, &c, found by the plaintiff at 

—_T in bis ab. the defendant's requeſt : and on evidence it appear- 

ſence, is a deli- ed, to be ſound for the defendant's wife, at his re- 

very to the buſ- e, during his abſence, It was holden, “ that « 

: delivery to the wife, at the huſband's requeſt is in law a 

delivery to the huſband,” and that ſo he is chargeable; 

tho” it was ſaid, that it would be wrong in the caſe 

of a third perſon, Roſs v. Noel, E. 31 Geo. 2. 

C. B. Bull. 133. 3 Wilſ. 389. But if huſband 

and wife live /eparate, and the action is brought for 

her maintenance, it ſhould not be laid as neceſ- 

ſaries furniſhed to him, but the ſpecial matter ſhould 

be ſtated; for otherwiſe a recovery in that action 

would not be a bar to a ſpecial one brought for 


the maintenance of the wife. 1 Str. 127. Bull, 136. 


Ramſden v. Ambroſe. 
Man ſuffers a If a man cohabits with a woman, allows her to 
woman to ge dy gſſupme his name, and paſſes her to the werld for his 
his name. a . 
| wife, though in fact he is not married to her; yet is 
he liable to her contracts for neceſſaries, Hudſon 
v. Brent, Lord M. Hil. 26 Geo, 3. | 
A tradeſman, Lord Raymond held, that if a woman elopes from 
vpon elopement her huſband, tho? ſhe does not go away with an 

ot the wife, can» . 

not recover,” Aadulterer, or in an adulterous manner, the tradef- 
man truſts her at his peril, and the huſband is not 
bound. Indeed, ſays he, if he refuſe to receive 
her again, from that time, it may be an anſwer w 
| the 
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the elopement. Child v. Hardyman, 2 Str. 875. 
In this caſe, the huſband did not abſolutely retuſe 
to receive her again; but agreed, that ſhe ſhould 
neither ſit at his table, nor have the government of 
his children, but ſhould be kept in a garret, and 
ſhe deſerved no better uſage. It appeared ſhe lived 
in a lewd manner, and that one Nott was locked 
up in her bed-chamber, &c. | lhe 
The plaintiff, who. was an apothecary, ſued the 1f buſband and 
defendant, who lived in Chiche/ter, tor phyſic ad- _— parts ya8 he 
miniſtered to his wife in London, who had been ment ©, — 
parted by conſent for five years, and on ſeparation, may be ſued as 4 
articled to allow her 20/. per annum, which he ac- I 
cordingly did, and it appeared that the plaintiff did , liable. x 
not know her to be a feme covert, at the time when 
the medicines were given; per Holt, If huſband 
and wife part hy conſent, and the huſband ſecure her 
an allowance, it is in conſideration that he ſhall not 
be charged any more by her, and a perſonal know- 
ledge is not neceſſary, ſo it be publicly known, 
and ſuch public notification need not be at Len- 
don, where the debt was contracted, but it is fuffi- 
cient if it be where the parties lived, viz. in this caſe, 
at Chicheſter ; but if the debt were contracted in 
ſo ſhort a time after the agreement, as that it could 
not be known at London, the huſband would be 
liable. Tod v. Stokes, 1 Lord Ray. 444. Salk. 116. 
Actioh againſt the feme, plea coverture, replication. 
that the huſband and ſhe lived apart, from whom ſhe 
had a ſeparate maintenance, and fo liable to her 
own debt; and, on demurrer, it was bolden to be 
good, and that the huſband's reſidence on the ſpot, 
or in Ireland, where he did live, made no differ- 
ence, KRingxtead v. Lady Laneſborough, 1 Term 
Rep. 5. Corbett v. Poeinitz. S. P. 
After a folemn declaration by a woman that ſhe 
was married to a man, and that goods in his poſſe ſſion 
were his goods in her right, ſhe ſhall never be al- 
lowed to ſay (at leaſt againſt creditors) that ſhe 
was not married to him, and that the goods were 
ber ſole property. Mace v. Cadell, Cowp. Rep. 233. 
I0 Action 
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A voluntary Action againſt the Honourable Mr. Harvy, ſe 
penſion ſhall not cond fon of the late Earl of Bri/lol, and uncle tg 
— the preſent Earl, for lodging and neceſſaries for his 
able to be ſued Wife, during her reſidence at Bri/ol, (which ber 
by his wife's health abſolutely required,) whereiu a verdict had 
— 4 been given for the plaintiff. It appeared ſhe paid 
ſupplied with part herſelf, for the former part of the time; and 
pecedaries, that ſhe had a penſion, during pleaſure from the 
crown, of 30ol. per annum, granted to her in ber 
own name, but not by agreement or otherwiſe ap. 
propriated at all to her own uſe. That on her te- 
turn from Bri/tol, her huſband ſhut his doors againſt 
her. That Harvey had never made or agreed 1 
make any ſeparate allowance, or had contributed any 
thing towards her ſupport, ſince be had jo Hut his 
doors againſt her, nor had ſbe any uſe of his table, 
ervants, or equipage; and evidence given of hig 
having 1800/, per annum, verdict for plaintiff, Oy 
See 1 Sid. 1g, Motion for a new trial, the court were clear, that the 


doors againſt her; he allows her no ſeparate main- 
tenance, nor any ſupport at all. And there is no 
pretence of this lodging and other ſupport provided 
for her by the plaintiff, being improper for her de- 
gree and condition of life. And as ſhe had no 
maintenance from her huſband, nar admittance 
jnto his houſe, ſhe was obliged to procure lodging 
and maintenance ſomewhere elſe. Every man is 
obliged to maintain his wife, The penſion is only 
a voluntary grace and bounty of the crown, and 
during plesſute; not what any creditor of hers, 
even for her neceſſary ſubſiſtence ſuitable to her 
degree and rank of life, can be ſuppoſed to give 
her credit upon. Rule diſcharged. Thompſon v. 
Harvey, 4 Burr. 2177. 
How far a jury Action for the ſale of millinery goods to the 
have, under the amount of 931. to defendant's wife, all in nine 


2 months; one cloak all lace, 317. 19s. ; another, 


determined a 18/. 185, 5 A pair of ear-rings, three guineas; = 
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lace, a guinea per yard. There was no diſpute that huſband to pay 


the goods were delivered to this lady, who was the 
wife of a clergyman at Leicefler ; The defendant 
paid 40l. into court, and pleaded the general iſſue. 
The father of defendant, a merchant, proved, that 
ſubſequent to the delivery of the goods, he ſent 
notice to plaintiffs not to truſt his daughter-jn-law 
with any more goods, without an authority from 
his ſon ; who, he thought, could have no objection 
to what he did. He ſaw plaintiff's bill, and told 
them, part of the goods would be paid for, He 
was at his own houſe in the month of Auguff 
1792, for twelve days, but did not remember he 
ſaw his daughter dreſſed out in a cloak, richly 
ornamented with fine lace. That his ſon's living 
was worth from 230. to 250/. per annum, free. 
That he had the reverſion of an eſtate worth yoo. 
per annum, but there was a mortgage of 4000/. on 
it, beſides other incumbrances. The witneſs ſaid, 
he had ſix children, defendant was his eldeſt ſon, 
and had been married four years. Miſs For/ler, 
plaintiff's ſhopwoman, was called, and ſaid, the 
goods were ſoldto the defendant's wife under the idea 
of her being a lady of faſhion, That ſhe thought 
her ſo, from ſeeing her talk to Lady Hawke, Lady Say 
and Sele, and others. They had not been acquainted 
with her before at the bouſe, but took it for grant- 
ed ſhe was a woman of faſhion. The bill was all 
had in leſs than nine months ; four bonnets and-a 
cap in one day; the cloaks came to 500, 88., ear- 
rings, three guineas. It appeared that part of 
the goods were delivered in Eagware- road, not the 
reſidence of the defendant. Lord Kenyon ſaid, this 
appeared to him to be a great cauſe, and deſerved 
the conſideration of the jury, not from the ſize 
of the cauſe itſelf, but from the influence which 
the deciſion. of the queſtion between the parties, 
might have upon the public; for if this bill was 
to be ſupported up to its full extent, there was no 
perſon in the kingdom almoſt, however low his 
degree in life might be, who might not, in a few 
months, 


haberdaſhers and 
milligers, for the 


E Nr 


r 
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months, be called upon to anſwer for contraQy 
made by his wife, up to an extent that might ruin 
him. The preſent demand proceeded on this 
ground, that whatever character the wife might 
chuſe to aſſume to herſelf, the tradeſman might 
truſt to any extent, and ſuffer her to contract debts 
up to any amount that ſhe choſe to contract, agree. 
able to that character. This bill comprehended a 
ſpace of time ſomewhat 4% than nine monthi, The 
relation which was contracted by huſband and wife, 
called on the huſband, up to the extent of his ability, 
conſidering the other members of his family, conſidering 
alſo the ſituation he was ta fill in life, to cloath her 
in a decent and becoming, and even in a liberal 
manner: Juſt what the moral relation required, 
the law alſo required; for it was more than 100 
years ſince, that one of the ableſt (a) judges that 
ever ſat in RNeiminſter Hall, entered into a full and 
minute diſcuſſion on all theſe points; and the rule 


' he had laid down had been adopted by every man 


of ſenſe ſince, and was exactly that which had 
been ſtated by the learned counſel for the defen- 
dant,—** that a huſband was to provide for his wife 
according to her ſuuation, and according to his fituation 
in liſe; and if by accident a verdict ſhould be 
given to carry the demand beyond that, the moſt 
pernicious effects would enſue to the reſt of the 
community in general, and it would be moſt preju- 
dicial to trade. For if the law laid down a rule 
to which people in general would not agree, and 
which ſucceeding juries would not adopt, it would 
be prejudicial to thoſe who might be induced to 
truſt perſons in the fituation of this woman, and 
who afterwards would not be ſuffered to recover, 
He then ſtated the defendant's income, and the 
queſtion, Whether the bill was a deht fit to be con- 
tracted by the wife of a perſon who had between 
2001; and 300l. a year; not for the neceſſaries of 
life, not for gowns and linen, which might be 


(a) Lord Hole, 1 Sid, 109. 
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uſeful, but only for trappings, which, were not fit 
to ſet off the perſon of a clergyman's wife? Then, 
he ſaid, one would be ſorry that tradeſmen. ſhould 
be loſers ; but when they carry their goods to mar- 
ket, they ought to carry common ſenſe and common 
prudence with them, and ought to have made in- 
quiry, who this woman was. They truſted to her 
outward appearance, and they truſted her as a 
perſon, which ſhe was not; when, by proper in- 
quiry, they might have been undeceived. If this 


bill was to be ſupported, it wouid be in the power, - 


of any vicious or imprudent woman, to ruin her huſ- 
band, and all the branches of his family, If this 
bill did not go beyond the [zga/ and reaſonable li- 
mits, his Jord{hip ſaid, he ſhould be glad to know, 
what were the bounds of profriety, within which 
ſuch a woman ought to be kept? He confeſled, 
that to him, it ſeemed the money which had been 
already paid, exceeded conſiderably that which was 
due from this clergyman's wife far cloathing., If the 
jury thought he had miſtaken the convenience and 
law of the caſe, they would find for the plaintiffs, 


and give them the difference of the ſum paid into 


court ; but if they were of the ſame opinion with 
bis lordſhip, they would find for the defendant ; 
which they did. 


conſent, Dyde and an. v. Bewicke, 

Mr. Erſtine, in ls argument for defendant, ſaid, 
that he was riſing up'in the defence of trade in par- 
ticular, as well as in the defence of the public in 
general; for if there was any ene thing more de- 
ſtrudtive to the intereſis of the community than ano- 
ther, and more productive of thoſe bankruftcies, 
which they were every day obliged to drplore, and 
the conſequence of their ſpreading throughout the 


community, if was this ſort of traffic, which was | 


worſe than twenty wars. The money of perſons 
thus truſting would not come in when they wanted 
it; they would therefore become bankrupts, and 


lv would their creditors in their turn, from the 


ſame 


.. 
* 
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Sittings at Guildhall, London, Adjourned from 
July 2, 1792, by a ſpecial jury from Middleſex, by 5 efimirſter, be- 


the laſt 


cauſe," N 
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ſame cauſe, which would be very hurtful to trade 


in general. | 
For ſervants Hampſhire, to wit. John Denn complains of 
wages, Richard Fenn, being in the cuſtody of the marſhal, 
of the matſhalſea, of our lord the now king, before 


the king himſelf; For that whereas, the ſaid Rich- 

ard, on the 16th day of September, in the year of 

our Lord 1794, to wit, at Fareham, in the aid 

county, was indebred to the ſaid John, in 60), of 

No occaſion to lawful money of Great Britain, for the tapes of 
Nate im what ©a* ſalary of the ſaid John before that time due and 
kant was, nor Owing to the ſaid John from the ſaid Richard, for 
the time. the ſervice of the ſaid John, by bim before that 
| time done, performed, and beſtowed, as the ſervant 
of the ſaid Richard, on his retainer, and at his ſpe- 
cial inſtance and requeſt, for a long time then 
This count is elapſed ; and being ſo indebted, he the ſaid. Richard, 
l in conſideration thereof, afterwards to wit, on the 
ſalary, es ſame day and year aforeſaid, at Farebam aforeſaid, 
in the ſaid county, undertook, and then and there 

faithfully promiſed the ſaid Jahn to pay him the 

ſaid ſum of money, when he . ſhould be thereto 

Indebitatos a- afterwards requeſted: And whereas, the ſaid Richard 
—— Don afterwards, to wit, on the ſame day and year aforeſaid, 
alla, get” at Fareham aforeſaid, in the ſaid county, was indebted 
2 to the ſaid John, in other 60ʃ. of like lawful money, 
If proof cannot for the work and labor, care and diligence, of the 
par. = faid Fobn, by him the ſaid Jahn before that time done, 
2 performed, and beſtowed, in and about the buſineſs 
counts are ne- of the ſaid Richard, and for the ſaid Richard, and at 
5 his inſtance and requeſt; he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the ſame 

day and year aforeſaid, at Fareham aforeſaid, in the 

faid county, undertook, and then and there faith- 

fully promiſed the ſaid John, to pay him the aid 
laſt-mentioned ſum of money, when he ſhould de 

Quantum mervit, thereto afterwards requeſted: Aud whereas, after- 
| wards, to wit, on the ſame day and year aforeſaid, at 
Fartham aforeſaid, in the ſaid county, in confidet- 

ation that the ſaid John, at the like ſpecial inſtance 

and requeſt of the faid Richard, had „ 

8 irs | one, 


laid , 


there 
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done, performed, and beſtowed, other his work and 
labor, care and diligence in and about other the 
buſineſs of the ſaid Richard, and for the ſaid Rich- 
ard, he the ſaid Richard then and there undertook, 


and faithfully. promiſed the ſaid Jobn, to pay him 


ſo much money as he therefore reaſonably deſerved 
to have, when he the ſaid Richard ſhould be thereto 
afterwards requeſted; and the ſaid Jobn avers, that 
he therefore reaſonably deſerved to have of the 
ſaid Richard other 600. of like lawful money, to 
wit, at Fareham aforeſaid, in the county aforeſaid, 
whereof the ſaid Richard, afterwards, to wit, on 
the ſame day and year aforefaid, there had notice : 


Yet the ſaid Richard (altho* often requeſted; &e.) Breach, 


hath not yet paid the ſaid ſeveral ſums of money, 

or any part thereof, to the ſaid John, but he to pay 

the ſame, or any part thereof, to the ſaid Jahn, the 

laid Richard hath hitherto wholly refuſed, and ſtill 

refuſes, to the ſaid Fohn, his damage of 1col., and 
therefore he brings his ſuit, &c. pledges, &c. In 

caſe the ſervant has lent, or paid money for his 

maſter, add a chunt for each; or if an account has 
been ſtated and ſettled, add a count on an infimul- 
computaſſet, The firſt count requires proof of a 
ſum agreed on by defendant to pay. In cafe of 
failure of that proof, the third count is on the” 
qrantum meruit. 


255 


Berkſhire, to wit; Richard Fenn, late of Reading, For a ſurveyor 


in the ſaid county, yeoman, was attached to 7 


ſwer Jun Denn, in a plea of treſpaſs on the caſez veiag of 


and whereupon the ſaid John, by Jeſephb Doe bis houſes, & c. 


attorney, complains; For that whereas, the ſaid” 
Richard on the 16th day of Over, in the yeat'of 
our Lord 1794, to wit, at Readinz, in the ſaid coun- 
ty, was indebted to the ſaid Fobr, in bol. of lawfuk 
money of Great Britain, fot the work and la- 


bor, care and diligence of the ſaid John, by him 
before that time done, performed, and beſtowed, 


in and about the drawing of divers plans and ele- 


for 


vations, of divers 9 and buildings, 
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for the ſaid Richard, and on his retainer, and at 
bis ſpecial inſtance and requeſt; and alſo in and 
about the ſurveying, ſuperintending, and taking 
care of a certain building, to. wit, a certain dwell- 
ing-houſe of him the faid Richard, during the 
erection thereof, to wit, at Reading aforeſaid, on 
the like retainer of the ſaid Richard, and at his ſpe. 
cial inſtance and requeſt; and for the attendance 
and care of the ſaid Jobn ia and about the ſame, 
at the like requeſt of the ſaid Richard; and being 
ſo indebted, he the ſaid Richard, in confideration 
thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Reading aforeſaid, in the faid 


county, undertook, and then and there faithfully 


promiſed the ſaid Fohn, to pay him the ſaid ſum of 
money, when he ſbould be thereto afterwards re- 


Noantum meruit. queſted : And whereas afterwards, to wit, on the 


ſame day and year aforeſaid, at Reading aforeſaid, 
in the ſaid county, in conſideration that the ſaid 

obn, at the like requeſt of the ſaid Richard, had 

fore that time done, performed, and beſtowed, 
other his work and labor, care and diligence, in 
and about the drawing of divers other plans and 
elevations, of divers other dwelling-houſes, and 
other buildings, for the ſaid Richard; and alſo in 
and about the ſurveying, ſuperintending, and tak- 
ing care of a certain other building, to wit, a cer- 
tain other dwelling-houſe of him the ſaid Richard, 
during the erection thereof, to wit, at Reading 


_ aforeſaid, in the ſaid county, at the like requeſt of 
the (aid Richard; and had alſo attended and taken 


care of the ſame, at the like requeſt of the ſaid 
Richard; be the ſaid Richard then and there under- 
took, and faithfully promiſed the ſaid Fohn, to pay 
him ſo much money as he therefore reaſonably 
deſerved to have, when he the ſaid Richard, ſhould 
be thereto afterwards requeſted; and the ſaid 
Jobn avers, that he therefore reaſonably deſerved 
to have of the ſaid Richard other 60. of like law- 
ful money, to wit, at Reading aforeſaid, in yo 
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faid county, whereof the ſaid Rrchard afterwards, 


to wit, on the day and year aforeſaid, there had 
notice: And whereas the ſaid Richard afterwards, Tndebitatus af- 
to wit, on the ſame day and year aforeſaid, at ſompfic for works 


boy 


done in and 


Reading aforeſaid, in the faid county, was indebted, the going 
to the ſaid Jabn in other 60. of like lawful money, of journies, &c- 
for the work and labor, care and diligence, of the 


ſaid Fohn, by him the ſaid John before that time 
done, performed, and beſtowed in and about the 
buſineſs of the ſaid Richard, and for the ſaid Rich- 
ord; and at his requeſt, and for divers journies and 
attendances, before that time performed and made 
by the ſaid Fohn, for the ſaid Richard, and at his 
like requeſt; and being ſo indebted, he the ſaid 
Richard, in conſideration thereof, afterwards to 
wit, on the ſame day and year aforeſaid, at Read- 
ing aforeſaid, in the ſaid county, undertook, and 
then and there faithfully promiſed the ſaid Jobn, to 

y him the ſaid laſt- mentioned ſum of money, 
when he ſhould be thereto afterwards requeſted : 


And whereas, afterwards, to wit, on the ſame day Quantum merit, 


and year aforeſaid, at Reading aforeſaid, in the 
ſaid county, in conſideration that the ſaid Fehn, at 
the like ſpecial inftance and requeſt of the ſaid 
Richard, had before that time done, performed, 
and beſtowed, other his work and Jabor, care and 
diligence, in and about other the buſineſs of the ſaid 
Richard, and for the ſaid Richard; and had before 
that time, at the like requeſt of the ſaid Richard, 
zone, performed, and made divers other journies, 
and attendances, in and about the buſineſs of the 
ſaid Richard, and for the ſaid Richard, he the ſaid 
Richard then and there undertook, and faithfully 
promiſed the faid John, to pay him ſo much money 
as he therefore reaſonably deferved to have, when 
he the ſaid Richard ſhould be thereto afterwards 
requeſted: And the ſaid avers, that he' 
therefore reaſonably deſerved to have of the ſaid 


Richard other Gol. of like lawful money, to wit, 


at Reading aforeſaid, 7 the ſaid county, whereof 
| : the 


/ 
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the ſaid Richard, afterwards to wit, on the ſame 
day and year aforeſaid, there had notice; (add a 
count for money paid, and an inſimul computaſſet, if 
neceſſary :) Yet the ſaid Richard (altho' often re. 
queſted, &c.) hath not yet paid the ſaid ſeveral 
ſums of money, or any part thereof, to the (aid 
F-hn, but to pay the ſame, or any part thereof, 
to the ſaid John, he the ſaid Richard hath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid John 
his damage of 8o/l,, and therefore he brings bis 
ſuit, &c. 

London, to wit. John Denn complains of Ri. 


chard Fenn, being, &c. For that whereas, the ſaid 


Richard, on the 10th day of October, in the year 
of our Lord 1794, to wit, at London aforeſaid, in 
the pariſh of Sr. Mary le-Bow, in the ward of 
Cheap, was indebted to the ſaid hn in 501. of lau- 
ful money of Great Britain, for the work and la- 


bor, care, ſkill, and diligence of the ſaid Jahn, a; 


Neantum meruit, 


For the cure of a 
wound by a pers 


ſoa not a ſut- 


a ſurveyor and meaſurer, before that time done, per- 
formed, and beſtowed, by the ſaid John, for the 
ſaid Richard, at his ſpecial. inſtance and requeſt; 
and being ſo indebted, he the ſaid-Richard, in con- 
ſideration thereof, afterwards, to wit, on, &c. at, 
Sc. undertook, &c. And whereas, afterwards, to 
wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in, Cc. in cbnſideration that the ſaid 
Fobn, at the like requeſt of the ſaid Richard, had 
before that time done, performed, and beſtowed, 
other his work and labor, care, ſkill, *and dili- 
gence, at a ſurveyor and meaſurer, for the ſaid Rich- 
ard, be the ſaid Richard then and there undertook, 
and faithfully promiſed the ſaid Jahn, to pay him 
ſo much money as he therefore reaſonably- deſerved 
to have, when he ſhould be thereto afterwards re- 
queſted; and the ſaid John avers, that, Ic. (Add 
a count for money paid, and common con- 
cluſion.) | 1:44 5 
London, to wit, Fohn Denn complains of Ni. 
chard. Fenn, being, &c, For that whereas, the (aid 


Richard, 
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Richard, on the 16th, day of Odlaber, in the year eon or apothe« 

of our Lord 1794, to wit, at London aforeſaid, in ? 

the pariſh of Saint Mary-le-Bow, in the ward of en 
Cheap, was indebted to the ſaid Fobn in 70l. of | 
lawful money of Great Britain, for the work and 
labor, care and diligence, of the ſaid Jahn, by 
him the ſaid Jahn before that time done, performed, 
and beſtowed, in and about the healing and curing 
of the ſaid Richard of divers wounds, diſeaſes, and 
maladies, under which he labored and languiſhed, 
and at his ſpecial inſtance and requeſt, and for di- 
vers ointments, plaiſters, and other neceſſa 
things, before that time found, provided, adminiſ- 

tered, delivered, uſed, and applied by the ſaid Jahn 

on that occaſion, at the like requeſt of the ſaid 

Richard; and being ſo indebted, he the ſaid Rich- 

ard, in conſideration thereof, afterwards, to wit, 

on the ſame day and year aforeſaid, at London 

aforeſaid, in the pariſh and ward aforeſaid, un- 

dertook, and then and there faithfully promiſed 

the ſaid Jahn, to pay him the ſaid ſum of money, 

when he ſhould be thereto afterwards requeſted : 

And whereas, afterwards to wit, on the ſame day Quanten mervit, 
and year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, in conſideration that the 
ſaid John, at the like ſpecial inſtance and requeſt 
of the ſaid Richard, had before that time done, 
performed, and beſtowed, other his work and la- 
bor, care and diligence, in and about the healing 
and curing the ſaid Richard of divers other - 
wounds, diſeaſes, and maladies, under which he _ 
labored and languiſhed ; and had, at the like re- 
queſt of the ſaid Richard, before that time, found, 
provided, adminiſtered, delivered, uſed, and ap- 
plied, divers other ointments, plaiſters, and other 
neceſſary things; he the faid Richard then and 
there undertook, and faithfully. promiſed the ſaid 
Jobn to pay him ſo much money, as he therefore 
reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards * 
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and the faid Jobn avers, that he therefore 
ably deſerved to have of the ſaid Richard other 70), 
of like lawful money, to wit, at Londen aforeſaid, 
in the pariſh and ward aforeſaid, whereof the ſaid 
Richard afterwards, to wit, on the ſame day and 
year aforeſaid, there had notice. Add a count for 
money paid, (and an inſimul compuraſſet if ne- 
ceſſary,) with the common concluſion. 

If a perſon not being a ſurgron, cure a wound, 
he is entitled to a quantum meruit, for his 
ance of the cure, if he be employed by the de- 
fendant. 


Scamen 


t 46 J 


Seamen's Wages, 


and Yorkþbire, to wit. John Doe complains of Re For wages 104 
nt for chard Ree, being in the cuſtody of the marſhal, of ate of = tip, 
__- the marſhalfea, of oor lord the now king, before | 
the king himſelf, For that wherens the ſaid Rithard, 
und, on the 16th day of Or7ober, in the year of our 
orm- Lord 1794, to wit, at Doncafter, in the ſaid county, 
ö. was indebted to the ſaid Jabs in 100. of lawful 


money of Great Britam, for the wages and ſalary 

of the ſaid Fohn, before that time due and owing 

from the ſaid Richard to the faid ohn, for his ſer- 

vice before that time done and performed, by the 

faid John for the faid Richard, as a mate and m- 

riner, in, of, and on board a certain ſhip or veſſel 

called the Grand Duke, whereof the faid Richard 

was maſter (a), and on his retainer, and at his 

ſpecial inſtance and requeſt; and being ſo indebted, 

he the ſaid Richard then and there undertook, 

and faithfully promiſed the ſaid John, to pay him 

the ſaid ſum of money, when he ſhould be thereto 
afterwards requeſted : And whereas afterwards; to — 
wit, on the ſame day and year aforeſaid, at Den- „ gu 
eofter aforeſaid, in the . county; in conſidera- — — 
tion that the ſaid Jahn, at the like requeſt of the tiner. 
faid Richard, had before that time done, performed, 

and beſtowed, other his work and labor, care and 
diligence, for the ſaid Richard, in and about the 
buſineſs and affairs of the ſaid Richard, as a mate 

and mariner on board a certain other ſhip or veſſel 

called the Grand Duke, whereof the ſaid Richard was 

meſter (d), at his ſpecial inſtance and requeſt, he, 

the ſaid Richard, then and there undertook, 320d 
faithfully promiſed the ſaid Fohn, to pay him fo 

much money as he therefore reaſonably deferved to 

have, when be the faid Richard ſhould be therets 
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(a) if 2gainſt the owner, fay, owner, 
(b If owner, fay, owner» 
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For a common 
ſailor's wages 
againſt the 
owner, 
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afterwards requeſted ; and the ſaid John avers, that 
he therefore reaſonably deſerved to have of the ſaid 
Richard other 101, of like Jawful-money, to wit 
at Doncaſter aforeſaid, in the ſaid county, whereof 
the ſaid. Richard afterwards to wit, on the day 
and year aforeſaid, there had notice. (Add money 
laid out, and, if neceſſaty, an inſimul computaſſet, 
with the common concluſion.) 746% 
Norfolk, to wit. Jahn Denn complains of Ri- 
chard Fenn, being in the cuſtody of the marſhal, of 
the marſhalſea, of our lord the now king, before 
the king himſelf, For that whereas, the ſaid Richard 
on the 16th day of October, in the year of our 
Lord 1794, to wit, at Thetford in the ſaid county, 
was indebted to the ſaid Zahn in 20l. of lawful 
money of Great Britain, for the wages and ſalary 
of the ſaid Jahn, before that time due and owing 
from the ſaid Richard to the ſaid Jahn, for his 
ſervice before then done and performed, by the 
ſaid Jobn for the ſaid Richard, as a mariner in, of, 
and on board a certain ſhip or veſſel called the 
Margaret, whereof the ſaid Richard was owne 
and on his retainer, and at his ſpecial inſtance and 
requeſt ; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 


ſame day and year aforeſaid, at Thetford aforeſaid, 


in the ſaid county, undertook, and then and there 
faithfully promiſed the ſaid John, to pay him the 
ſaid ſum of money, when he ſhould be thereto 


Ourtum mera it. àftet wards requeſted :; And whereas afterwards, to 


wit, on the ſame day and year aforeſaid, at Thet- 
ſerd aforeſaid, in the ſaid county, in conſideration 
that the ſaid John, at the like requeſt of the ſaid 
Richard, had before that time done, performed, 
and beſtowed, other his work and labor, care and 
diligence, in and about the buſineſs and affairs of 
the ſaid Richard, as a ſeaman on board @ certain 
{bip or - veſſel called the Margaret, whereof the 
ſaid Richard was owner, he the ſaid Richard, then 
and there undertook, and faithfully promiſed the 
ſaid Fobn, to pay _ ſo much money as-he _ 
L i ore 
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fore reaſonably deſerved to have, when he ſhould 
be thereto afterwards requeſted; and the ſaid Fohn 
avers, that be therefore reaſonably deſerved to have 
of the ſaid Richard other 20l. of like lawful money, 
to wit, at 'Thetford aforeſaid, whereof the faid 
Richard afterwards to wit, on the ſame day and 
ear aforeſajd, there had notice. Some pleaders 
add two counts for work and labor generally; but 
1 ſee no reaſon for them, but a count for mone) 


* 
' 
1 


paid is uſual with the common concluſion. 
Molet. 

Mariners are perſons choſen and appointed by As to failon 
the maſter to navigate the ſhip, for whoſe faults “““. 
and miſcarriages he muſt anſwer; and, as they are 
his ſervants, he may correct and puniſh them ac- 
cording as the uſage is at ſea. Moll. 209. So are 
the owners anſwerable for their faults and miſcar- 
riages. 1-Roll. Abr. 530. b 

Freight is the mother of wages, and the ſafety Freight. 
of the ſhip the mother of freight ; and wherever 
ſreight is due, wages are. If a ſhip is loſt before 
it comes to a delivering-port, no freight nor wages 
are due, F > 

The whole voyage muſt be performed, or the The whole 
ſailors ſhall not be entitled to any wages; ſor the "2785 mutt be 
ſhip is only entitled to freight on the delivery of” 
the cargo, 3 Burr. 1844. Hernaman v. Bawden., 

And in this caſe, a voyage to Newfoundland, and 
thence to Spain, Portugal, or ſome port in the Medi- 
ferranean, was holden to be one entire wyage, and 
the wages not payable, tho' the ſhip had arrived at 
Neu foundland, and was taken in its voyage from 
> to the port of delivery of 'the 
0 i 


If advance money be paid in part of fregbt, andif advance _ 
named ſa in the charter-party, tho" the ſhip be Joſt node) wy 
before it comes to a delivering-port, yet WAges,cioht, 
are due according to the proportion of the freight | 
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Paid before ; for the freighters cannot have their 
money. Per Saunders, C. J. 2 Show, 283. 
If U thip be Where no freight is earning by the ſhip, the 
lading, ac. Mariners are not entitled to wages. Therefore, 
whilft a ſhip is lading or unlading, the ſailors are 
not entitled to wages, no freight being ever paid 
in that caſe; but, if there be a ſpecial agreement to 
allow wages during that time, it was beld, that the 
rule does not control the ſpecial agreement, Cam» 
pion v. Nicholas, 1 Str. 160656. 
If ſervige ben An officer or ſailor who has engaged to ſerve on 
board letters of board a letter of marque, for certain wages during 
marque, be. the voyage, and a ſhare of all prizes, is not entitled 
to any part of the wages if the ſhip is taken be- 
fore ſhe completes her voyage, altho' he ſhall have 
been ſent from the ſhip before the capture, as x 
prize-maſter on board a prize taken in the courſe 
of the voyage. The ſhip ſets out in a double 
capacity: ſhe is to perform a trading voyage, and 
to carry negroes from Afriea to America z but, 
before that, ſhe is to cruiſe three months as a pri- 
vateer. All demand on account of the trading 
voyage is gone, But, in her character as a pri- 
vateer, the crew are entitled to no wages z they 
all run equal riſks, and take their chance of their 
reſpeQive ſhares in prizes. Abernethy v. Londale, 
Dougl. 539. il | | 
N, B. All queſtions concerning wages, the 
officers and common mariners are exactly on the 
fame footing. Hooke v. Aabreton, x Ld, Ray. 397+ 
Baily v. Grant, ibid. 632. JE. af 1901 
IF thip is ſeized, - If the ſhip is ſeized for debt, or for having con- 
Kc, traband goods on board, the ſailors have a right to 
their wages up to the time of the ſeizure, becauſe, 
tho” the voyage was never completed, that was 
owing to the act of the owners, and not to any 
| negligence of the crew, 
The wines The mariners may ſue in the admiralty court for 
moyfuein their wages, altho' the hiring was by the maſter 
miraty court. on land; and this is allowed of in favor of navi- 
gation, for here they may all join in the fame 
1 7 \ kbel; 
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libel : alſo, by the admiral law, they have re- 
medy againſt the ſip and owners, as well as againſt 
the ma/ler ; and it would be a preat diſcourage 
ment to ſeafaring men to oblige them to ſeparate 
actions, and thoſe againſt a maſter, who may hap- 
pen to be inſolvent, Vent. 146. 343. 3 Med. 244. 
Salk, 33. Ld. Ray. 632. 576. 1044. 12 Med. 
405. 4 Ann. o. 16. Ae, 

So if the officers under the maſter, as the ma 
Salk, 33. parſer, 2 Str. 858., boatſwain, &e. 
carpenter, Str. 707. z for tho they contract with 
the maſter, yet it is on the credit of the ſhip, &c, 

But if there be any ſpecial agreement by which the But if there bs 
mariners are to receive their wages in any other este agree- 
manner than is uſual, or if the agreement is under — Pony * 
ſeal, the mariners cannot fue in the admiraliy court. 

Salk, 31. Opys v. Hddifen. Nor can the maſter 

fue in the admiralty court, for his contract is on 

the credit of the owners, and not like that of the 

mariners, which is on the credit of the ſhip, Salt. 

33. Ld. Ray. 576. 

By the civil law, and cuſtom of merchants, if 1f hip be cat 
the ſhip be caſt away, or periſh thro' the mariners ***? 
default, they lofe their wages: ſo if taken by 
pirates, or if they run away ; for if it were not for 
this policy, they would forſake the ſhip in a ſtorm, 
and yield her up to enemies in any danger, Sid. 

179. Mod. 93. Ld. Ray. 398. 576. 639. 650. 


7 Str. 70). 

35 ſtat. Us and 23 Car. 2. C. II. ſ. 7. If if mariners de« 
mariners or inferior officers of an Engli/b ſhip, laden — we 
with goods, &c. ſha}l decline, or refuſe to fight and ns 
defend the ſhip, when commanded by the maſter 
or commander, or ſhall utter words to diſcourage 
the other mariners from defending the ſhip, ever 
mariner who ſhall be found guilty thereof, ſh 
loſe all his wages due to him, together with ſuch 
goods as he hath! on board, and ſuffer ſix months 
mpriſonment. e | 

f a ſeaman becomes an hoſtage, and he is pro- If ſeamen be- 
miſed wages, for the time be remains with the bodege. 

| | enemy, 
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Maſter muſt ſue - 
at common law, 


_ Mariners may 
fue maſter or 
owners, 


kim. of action. 


For work done 
as a ſhipwright, 
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enemy, till the ranſom is paid, this being for the 


. benefit of the ſhip, the owners are liable for the 


whole time he remains in cuſtody of the enemy, 
Fates v. Hall, 1 Term Rep. 73. 
The maſter of a ſhip muſt ſue at common law; 
for his contract is on the credit of the owners, and 
not like that of the mariners, which is on the 
credit of the ſhip,” 1 Salk. 31. Clay v. Sudgrav, 
ibid. 33. Ld. Raym. 570. 

Mariners may ſue at common law either the 
maſter or owners; but the courts of common law 


cannot ſtop the ſhip, and each-mariner muſt bring 


a ſeparate action. And the action muſt be brought 
within ſix years by ſtat. 4 Ann. c. 16. 

Kent, to wit. Richard Roe, late of Maid, 
in the ſaid county, and Thomas Lee of the ſame 
place yeoman, were attached to anſwer John Dor 
in a plea of treſpaſs on the caſe z and whereupon 
the ſaid John, by Simon Lee his attorney, com - 
plains; For that whereas, the ſaid Richard and 
Thomas, on the 16th day of O#ober, in the year 
of our Lord 1794, to wit, at Maid/one aforeſaid, 
in the ſaid county, were indebted to the ſaid Joby 
in 100. of lawful money of Great Britain, for 
the work and labor, care and- diligence, of the 


ſaid John, as a ſhiptoright (a), by him the ſaid John 


and his ſervants, before that time done, performed, 
and beſtowed, in and about the repairing and 
mending of a certain ſkip or veſſel called the Lord 
Chatham, of the ſaid Richard and Thomas, and at 
their ſpecial inſtance and requeſt, and for-divery 
materials, and other neceſſary things, by the ſaid 

ahn before that time found, provided, uſed, and 
applied, in and about the ſaid work,, at the like 
requeſt of the ſaid Richard and Thomas z- and being 
ſo indebted, they the ſaid, Richard and Thomas, in 
conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at aid/fone afore- 
ſaid, in the county aforeſaid, undertook, and then 


(a) Carver and gilder. 


Declarations in Allumpftt. 


aud there faithfully. promiſed the ſaid Jahn, to pay 
him the ſaid ſum of money, when they ſhould be 
thereto afterwards requeſted: And whereas. after- 
wards, to wit, on the ſame Gay and year aforeſaid, ® 
at Maid/tone aforeſaid, in the {aid county, in con- 

fideration that the ſaid Fobn, at the like ſpecial 
inſtance and requeſt of the ſaid Richard and Thamar, 
had before that time done, performed, and beſtow. 
ed, other his work and labor, care and diligence, 
a3 a ſoiptoright (a), by bimſelf and his ſervants, in 
2nd about the repairing and mending of a certain 
other ſhip or veſſel called the Lord Chatham, of 


the ſaid Richard and Thomas, and had before that 


time, at the like requeſt of the ſaid Richard and 
Tamas, found, provided, uſed and applied, divers 
other materials, and other neceſſary things, in and 
about the ſaid laſt- mentioned work, they the ſaid 
Richard and Thomas then and there undertook, 
and faithfully promiſed the ſaid John, to pay 
him ſo much money as he therefore reaſonably 
deſerved to have, when they ſhould be thereto 
afterwards requeſted ; and. the ſaid John avers, that 
he therefore reaſonably deſerved to have of the 


aid Richard and Thomas other 1001. of like lawful _ 


money, to wit, at Maidſſone aforeſaid, in the 
county aforeſaid, whereof the ſaid Richard and 
Join afterwards to-wit, on the ſame day and year 
aforeſaid, there had notice. Some pleaders add 
two counts for work and labor generally, but there 
is no neceſſity for them, Add a count for money 
laid out, (and an i>/imul campataſſet, if neceſſary,) 
with the common concluſion, 


Notes. 


With reſpect to the repairs done to the ſhip, if Repair at home, 
they are done at home, there is no lien on the ſhip ot abroad. 


itſelf, but the owners mult be perſonally ſued ; but 
if the repairs” are done abroad, . by 


(3) cee | : 
law, 


2yaptum merait , 
ercon, | 


4 


the maritime © 


U n — 244 


Eleftion to fue 


Action lies by a 
ſhipwright for 
the repair, tho* 
the ſhip be 
burnt in the 
dock before 
work complete. 
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law, the mafizr may hypothecate the ſhip's bottory; 


2 Peer Will. 367. Watkinſon v. Barhardifton, 

The perſon who repairs a ſhip has his election, 
either to ſue the mater who employs him, or the 
owners ; but if he undertakes it om @ ſpecial promif 
from either, the other is diſcharged. 2 $tr, $16, 
Garnam v. Bennett, And if there be no fach 
agreement, both are ſubject; and no private agree. 
ment between the maſter and owners ſhall deprive 
a perſon, who bas a —_ againſt the ſhip for 
repairs, from ſuing either party. Corp. . 
Rich v. Coe. Bus if the plaintiff hat * 
the contract between the maſter and owners, it mph 
be a ground to abſolve the owners, Jbid. 
owners are generally liable, but the maſter only u 
his contra#, and no further, Cow. 639. 


To ſubjeR a perfon as owner, he muſt be abſo⸗- | 


lute owner, and in poſſeſſion. Jactſen v. Yernn, 
I H. Black. Rep. 114. 

The maſter is not liable for neceſſaries furniſhed 
to the ſhip before the time he became maſter of hr, 
for there is no contract. Farmer v. Davis, Hil, 
26 Gen. 3+ I Term Rep. 108. 

A ſhip being damaged, was obliged to put back 
in order to be repaired in dock, and was to have 
gone out of the dock on a Sunday; in the interim, 
viz. on the day before, and when only three hours 
work was wanting to complete the repair, a fire 
happened at an adjacent brew-houſe, which com- 
municated to the dock, and the ſhip was burnt, It 
was the fhipwright's own det, and the owner of 
the ſhip had agreed to pay 50l. for the uſe of it, 
Plaintiff notwithſtanding brought his action for the 
repair, and the court held it maintainable. 3 Burr, 
1594. Menetone v. Athatues. Ld. M. ſeemed to 


lay great fireſs on payment for the dock. Mr. J. 


Wilmot ſaid, ſo that it is like a horſe that a farriet 


For work and 
Jabor, goods 


ſold liver- 
ed, — paid, bankrupt, according to the force, form, and * 
&c, xt 0 


was curing, being burnt in the owner's own ſtable, 
Landon, to wit, Fohn Denn and. Thomas Ro, 
aſſignees of the eſtate and effects of Simon Dor, 1 
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of the ſeveral ſtatutes made concerning bankrupts, ts; the «Mences 
complain of Richard Fenn, being in the cuſtody «of *f » — 
the marſhal, of the marſhalſea, of our lord the now Pide p. 135. 


king, before the king himſelf, of a plea of treſpaſs, 


on the caſe ; For that whereas, the ſaid Richard, on Any time 


the 16th day of October, in the year of our Lord che comm 2 ife 
1793, to wit, at Londen aforeſaid, in the pariſh of ont — 


Saint Mary-le- Bow, in the ward of Cheap, was in- 
debted to the ſaid Simon Doe, before he became 2 
bankrupt, in/60/. of lawful money of Great Brj- 
tain, for the work and labor, care and diligence, af 
the ſaid Simon before he became a bankrupt, before 
that time done, performed, and beſtowed, in and 
about the buſineſs of the ſaid Richard, and for the 
faid Richard, and at his ſpecial inſtance and re- 
gueſt, and for divers materials and other neceſſary 
things found, provided, uſed, and applied by the 

ſaid Simon, before he became a bankrupt, in and 
about the buſineſs of the ſaid Richard, and, for the 
ſaid Richard, at his like requeſt; and being ſo in- 
debted, he the ſaid Richard, in conſideration there- 
of, afterwards, to wit, on the ſame day and year 
aforeſaid, at Londen aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid Simon, before he became a 
bankrupt, to pay him the ſaid ſum of money, when 


he ſhould be thereto afterwards 1 And Quentum mersit 


whereas, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the patiſh 
and ward aforeſaid, in conſideration that the ſaid 
$:mon, before he became a bankrupt, at the like 
requeſt of the ſaid Richard, had before that time 
done, performed, and beſtowed, other his work 
and labor, care and diligence. in and about other 
the buſineſs: of the ſaid” Richard, and for the ſaid 
Richard; and had alſo, at the like requeſt of the 
ſaid kichard, found, provided, uſed, and- applied 
divers materials, and other neceſſary things, in and 
about the ſaid buſineſs of the ſaid Richard, and for 
the ſaid Richard; he the ſaid Richard then and 
there undertook, and faithfully promiled the ſaid 


Simon, 
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Simon, before he became a bankrupt, to pay him fg 
much money, as he therefore reaſonably deſeryed 
to have, when he the ſaid Richard ſhould be there. 
to afterwards requeſted ; and the ſaid Fobn and 
Thomas, aſſignees as aforeſaid, aver, that the ſaid 
Simon, before he became a dankrupt, therefore rea- 
ſonably deſerved to have of the faid Richard other 
bol. of like lawful money, to wit, at London afore. 
faid, in the pariſh and ward aforeſaid, whereof the 
faid Richard afterwards, to wit, on the ſame day 


Indebitatus af= and year aforeſaid, there had notice: And where, 
tampſit tor goods the faid Richard afterwards, to wit, on the ſame 


d and deliver» 


day and year aforeſaid, at London aforefaid, in the 
pariſh and ward aforeſaid, was indebted to the aid 
Simon, before he became a bankrupt, in other 60/, 
of like lawful money, for divers goods, wares, and 
merchandizes, by the faid Simon, before he became 
a bankrupt, before that time ſold and delivered to 
the ſaid Richard, and at his ſpecial inſtance and 
requeſt ; and being ſo indebted, he the ſaid Rich- 
ard, in conſideration thereof, afterwards to wit, on 
the ſame day and year aforeſaid, at London afore- 
faid, in the pariſh and ward aforeſaid, undertook, 
and faithfully promiſed the ſaid Simon, before he be 
came a bankrupt, to pay him the ſaid ſum of mo- 
. ney laſt mentioned, when he fhould' be thereto 


Nrantum meruit, afterwards requeſted: And whereas, afterwards, 


to wit, on the ſame day and year aforeſaid, at 
London aforefaid, in the pariſh and ward aforeſaid, 
in conſideration that the faid Simon, before he be- 
came a bankrupt, at the like requeſt of the ſaid 
Richard, had before that time ſold and delivered to 
the ſaid Richard, divers other goods, wares, and 
merchandizes, he the ſaid Richard then and there 
undertook, and faithfully promiſed the ſaid Simon, 
before he became a bankrupt, to pay him ſo much 
money as he therefore reaſonably deſerves to have, 
when he ſhould be thereto afterwards requeſted ; 
and the ſaid Fohn and Thomas, affignees as afore- 
ſaid, aver, that the ſaid Simon, before he became 
a bankrupt, 'therefore reafonably deſerved to _ 

| | ' 0 
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of the ſaid Richard, other Gol. of like lawful mo- 
ney, to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid, whereof the ſaid Richard afterwards, 
to wit, on the .ſame day and year aforeſaid, there 


kad notice: And whereas, the ſaid Richard after- Money laid out, 


wards, to wit, on the ſame day and year aforeſaid, — N 


at London aforeſaid, in the pariſh and ward afore- received, in one 
ſaid, was indebted to the ſaid Simon, before he be - count. 
came a bankrupt, in other 60. of like lawful mo- 
ney, for money by the ſaid Simon, before he became 
a bankrupt, before that time laid out, expended, 
and paid, to and for the uſe of the ſaid Richard, 
and at his ſpecial inſtance.and requeſt, and for other 
money by the ſaid Simon, before he became a bank- 
rupt, before that time lent and advanced to the ſaid 
Richard, at his like requeſt z and for other money by 
the ſaid Richard before that time had and received, to 
and for the uſe of the ſaid Simon, before he became a 
bankrupt; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid Simon, 
before he became a bankrupt, to pay him the ſaid 
laſt mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted : And whereas, the ſaid Ii cope 
Richard afterwards, to wit, on the ſame day and . 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward” aforeſaid, accounted together with the ſaid 
Simon, of and concerning divers other ſums of mo- 
ney before that time due and owing from the ſaid 
Richard to the ſaid Simon, before he became a 
bankrupt; and then being in arrear and unpaid, 
and upon that account, the ſaid Richard was then 
and there found in arrear and indebted to the ſaid 
Simon, before he became a bankrupt, in other 601, 
of like lawful money; and being ſo found in at» 
rear and indebted, he the ſaid Richard, in conſi- 
deration thereof, afterwards, to wit, on the day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 

f . faithfully 
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faithfully promiſed the ſaid Simon, before he became 
a bankrupt, to pay him the ſaid laſt mentioned 
ſum of money, when he ſhould. be thereto after. 
wards requeſted: Ne the ſaid Richard (altho' 
often requeſted, &c.) hath not yet paid the ſaid 
ſeveral ſums of money, or any part thereof, to the 
ſaid Simon, before he became a bankrupt, or to the 
ſaid John and Thomas, aſſignees as aforeſaid, ſince 
the {aid Simon became a bankrupt, or to either of 


them; but he to pay the fame, or any part thereof, 


to the ſaid Simon, before he became a bankrupt, ot 
to the ſaid Jahn and Thomas, aſſignees as aforeſaid, 
ſince the bankruptcy of the ſaid Simon, or to either 
of them, hath hitherto wholly refuſed, and ſtill re- 
fuſes, to the ſaid John and Thomas aſſignees as 
aforeſaid, their damage of 100/.; and therefore they 


bring their ſuit, &c. pledges, &c. | 


. Notes. 


Curia. From the moment a perſon becomes t 
bankrupt, the property of all his goods, debts, cre- 
dits, &c. are veſted in the aſſignees, duly chi/en 
under the commiſffion, but they cannot deolare in 
trover or aſſumpſit, as of their own goods or debts, 
but muſt declare as ofſignees of the bankrupt, and the 
defendant may wage his law, or plead the ſtatute 
of limitations, as the caſe may happen to be or re- 
quite. Kitchin and others v. Campbell. 3 Will. 


30. cites 1 Sid. 171. 1 Lev. 173. Comb. 133. 


1 Show. 112. But for all demands on contra 
entered into by the bankrupt, after an ad of bank 


ruptcy committed, they may bring the action in 


their ton names, for — his bankruptcy, the 
bankrupt is to be conſidered but as their agent. 
Evans v. Mann, Cow. Rep. 570. | 
Creditors cannot give a general power to aſſignees 
to proſecute ſuits at their own diſcretion, but there 


muſt be a meeting of creditors upon notice in the 


Gaxctte, to conſider of each particular. In Car. 1 4 
b 91 100. 
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91. pl. 39. By fat. 5 Geo, 2. c. 30. /. 38. No 
ſuit in equity ſhall be commenced by affignees 
without the conſent of the major part in value of 
the creditors, who ſhall be at a meeting, purſuant 
to notice in the Gazette for that purpoſe, 

In Rig v. Wilmer, it was ſaid by the court. (in Aſiignee may 
an action of aſſumpſit, brought by the plaintiff e E 
aſſignee, where it was ſtated, that defendant was in- rupt. 
debted to the bankrupt, and being ſo indebted, he pro- 
miſed to pay the bankrupt, and throughout the whole 
declaration there was no aſſumpſit to the plaintiff as 
aſignee); what reaſon was there to differ this, from 
the common caſe, of an action by an executor, where 
you always declare wpon a promiſe to the teſtator, and 
yet the promiſe is as ſtrongly transferred to the ex- 
ecutor, as it is here to the aſſignee. Judgment for 
plaintiff on dem. 1 Str. 697. | 

The ſtatutes veſt in the aſſignees all the property The proper'y is 
that the bankrupt had at the time of the crime com- _ 1 
nitted (for the old ſtatutes conſider him as a cri- „gege-, from 4 
minal) they make the ſale by the commiſſioners time of the: 
good, againſt all perſons who claim by, from, or " 3 
under the bankrupt, after the act of bankruptcy, 
and againſt all execu: ions not ſerved and executed, 
before the act of bankruptcy. Creper & al. v. 

Chitty and an, 1 Burr. 31. | 

Aſſumpſit lies for money had and received, by Aſfumpfit hes 
the afſignees, whether the money for which the e een, 
bankrupt's goods were fold be paid into the RE 
hands of a plaintiff on a fferi facias, or of any tbe goods were 
others; whoever has received the money for the ſold be paid, an, 
bankrupt's goods is ſuppoſed in juſtice to have te r: 
ceived the ſame for the uſe of the aſſignees, in whorn phainiff, ot of 
the property of thoſe goods by law was veſted, and others. 
to have promiſed to pay the ſame to the affignees ; 
there is a ſuppoſed privity of contract between the 
perſons whoſe money it lawfully is, and the perſon 
who has got or received it, Aiichen & al. Affeg. 

v. Campbell, 3 Will. 304. fee 3 Levi 191. Lord 
Ray, 1216. Holt; 95. Vex. 310. f 
T* | By 
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Debts paid bona - By ſtat. 1 Jac. I. c. 15. No debtor of the bank. 
fdebefore know- rupt, ſhall be endangered for the payment of his or 
—.— — her debt, truly and bona fide made to ſuch bankrupt, 
before ſuch time, as he ſhall under/tand or know that 
he was become a bankrupt. | 
But others, if The defendant, who was a bankrupt, paid drafts 
with knowledge, drawn on him after he #new of the ad? of bankruptcy, 
he was compelled to pay the amount again to the al- 
ſignees. 2 Term Rep. 113. Vernon v. Hanks, 
vide 479. Foſler v. Allanſon, 
Where a bank- "The arreſt was 19 Fan. ats. the plaintiff the now 
4 aſſignee; the bankrupt lay two months in gaol, 
ſent to bis bro- Which expired 26th March. The 19th Feb. the 
ker employed to plaintiff's attorney wrote to defendant (who had 
1 * been employed by the bankrupt as a broker, to (ell 
would be iflued, his effects) not to ſell them, as Langman had con- 
U . mitted an att of bankruptcy ; and that a commiſin 
Ce, ang would ſhortly iſſue again him ; he ſold before the two 
money paid over, Months expired, and paid the money over to the 
the broker ig li- bankrupt, This was held as no payment within 
_ the aflg- the above ſtatute, as there was notice to him whit 
8. the att of bankruptcy was inchoate; and which after- 
wards, being complete, veſted the property in the 
aſſignees from the firſt arreſt; and defendant 
was liable for money had and received to their 
uſe. King v. Langman and Leith, 2 Term KR. 
141. 2 
If money on 12 ſtat. 19 Geo. 2. c. 2. If money on bills, or 
bills paid after in the courſe of buſineſs, is bona fide paid by the 
OTIS bank+upt to a fair creditor, tho? after a ſecret act 
of bankruptcy committed, it ſhall not be liable to 
be refunded, provided he had no notice, prior to the 
receiving of his debt, that the debtor was inſol- 
vent, 
Proofs to fup- The firſt proof is, That the party was a trader (a). 
— com- 2, The att of bankruptcy (b). 3. Petitioning credi- 


(a) 143 Fliz. e. 7. 21 Jac. 1. c. 19. 5 Geo, 2. e 30. 

(b) 13 Eliz,c. 7. 1 Fac. 1. c. 15. 34 and 35 H. 8. c. 4. 21 
Fac. I, (. 19. 5 Geo, 2. . 30. l, 19, J. 24- 4 Geo. LY C. 33˙* 
1. 1. * 5 
. tors' 


BSS see 


hol 
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tots debt (e). 4. The iſſuing of the commiſſion (d). 
5. The execution of the aſſignment from the 
commiſſioneis to the aſſignees (e). 6. A property 
in the bankrupt (f). 

Two months previous to an act of bankruptcy, After the 28 of 
the defendant fold an eftate to one Patterſon, who band „. 
paid him for it by a bill of exchange drawn on the 4 caly died 
bankrupt, and payable the 7th of Febr uary 1785. of property in 
Defeodant applied for payment when it bonempe hereeolarcoorts 
due to the bankrupt, but was told that it was paving bills, Se. 
not then convenient to pay it, but if he would wh-» eg 
hold the bill, he ſhould be paid intereſt, He did “%. 
hold it, until 22d May 1785, when he demand- 
ed payment, and received the money; the aſſignees 
brought an action for money had and received, and 
the court ſaid, that it was not a payment made in as 
the courſe of buſineſs, and ſo he was not protected 
by the fiat, 19 Geo. 2. c. 2. Vernon aſſignee, v. 

Hall, 2 Term Rep. 639. 

Action for money had and received, verdi for Aion lies 
plaintiff, with leave to move to ſet it aſide, and — 
enter a nonſuit on the following caſe. The teſta of divicend, and 
tor, Cravatt, proved a debt of 4101. 1s. 7d. under proce-dings 
the commiſſion againſt Fox ; afterwards a dividend —— — 
of 6s. in the pound being declared, and Gravatt gnees cannot 
having died in the interval, the plaintiffs, as his les off. 
executors, demanded their ſhare of the dividend, 

1231, Os, 1d., which was refuſed. Piza, non af- 
ſumpſit, and notice of ſet-off. Lord 1. ſaid the At ni privs, 
action was maintainable. That the only way 
to queſtion the proof of the debt taken by the com- 
miſſioners, was by petition to the chancellor; that 
by the ſtatutes, the oath of the party is io be the 
proof of the delt; and a particular penalty is im- 


(e) 5 Geo. a. c. 30. 

(4) The producing the commiſſion under ſeal and petition to the 
thancellor, on which it was granted. 

(c) The execution by the commiſſioners, by the ſubſeribint wit- 
Heſs, 

(!) This includes every thing of which be is the viſible or real 
owner ; every thing of which he has the »Qual pofleſſion, or of 
which he has paried with or loft the poſſeſſion, after an act of bank- 
Tupicy committed, or in contemplation of it. 


21 poſed 
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poſed for ſwearing to a falſe. debt (a): And 
That as the commiſſioners have a power of ſetting 
off mutual debts by 3 Geo. 2. c. 30. ſo 82., the 
ſum proved, muſt be taken to be the balance dus; but 
if it ſhould happen that only one fide of the account 
appeared before the commiſſioners, or that any at- 
ticle was omitted on either fide ; on application to 
the great ſeal, the account would be again opened, 
and referred to the commiſfioners, or, in caſe. of 
difficulty, to the maſter, The court took time to 
conſider, and Lord MH. delivered the opinion of the 
court. I allowed the plaintiff to recover their 
ſhare of the dividend againſt the aſſignees, as money 
poſitively and expreſsly paid into the hands of the afſig- 
nees for their uſe: We are all of opinion, that the 
direction was right, that the action was maintain- 
able, and that after a debt is liquidated before the 
commiſſioners, it cannot be again litigated, but by 
an application to the great ſeal. © Rule diſcb. 
Brown and an. execut. v. Buller, aſſig. Dougl. 407. 

London, to wit. John Denn complains of Ri- 
chard Fenn, being in the cuſtody of the marſhal, 
of the -marſhalſea, of our lord the now king, be- 
fore the king himſelf, For that whereas, the ſaid 
Richard, on the 20th day of Auguſt, in the year of 
our Lord 1794, to wit, at London aforeſaid, in 
the pariſh of St. ary-le- Bow, in the ward of 
Cheap, was indebted to the ſaid John in 60ʃ. of 
lawful money of Great Britain, for certain freight 
before that time, and then due and payable from 
the ſaid Richard to the ſaid John, upon and for the 


carriage and conveyance of divers goods, Wares, 


and merchandiſes of the ſaid Richard, before that 
time carried and conveyed in a certain ſhip or veſ- 
ſel of the ſaid John, from London aforeſaid to Li 


verpool, and there, to wit, at Liverpool aforeſaid, 


delivered to (b) the ſaid Richard, and at his ſpecial 
inſtance and requeſt; and being fo indebted, he the 


a) 5 Geo. 2. e. 3. f. 29. | 
(b) An isdebitatus afſum it is good for freight, without mention- 
ing what the freight conſiſted of, x Yon, 100. 
aid 


» 
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faid Richard, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
Lindon aforeſaid, in the pariſh and ward aforeſaid, 
undertook, and then at, there faithfully promiſed 
the ſaid Jahn, to pay him the ſaid ſum of money, 
when he ſhould be thereto afterwards - requeſted : 
And whereas, afterwards, to wit, on the ſame day 
and year aforeſaid, at Londen aforeſaid, in the pa- 
rin and ward aforeſaid, in conſideration that the 
ſaid Richard, at the like requeſt of the | ſaid John, 
had before that time carried and conveyed, divers 
other goods, wares, and merchandiſes, in a certain 
other ſhip or veſſel, of him the ſaid Richard, from 
London aforeſaid to Liverpool aforeſaid, and there, 
to wit, at Liverpool aforeſaid, delivered to the ſaid Ri- 
chard, he the ſaid Richard then and there undertook, 
and faithfully promiſed the ſaid Jobn, to pay him fo 
much money as he therefore reaſonably deſerved to 
have, when he the ſaid Richard ſhould be thereto af- 
terwards requeſted ; and the ſaid Job avers, that he 
therefore reaſonably deſerved to have of the ſaid 
Richard, other 600. of like lawful money, to wit, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, whereof the ſaid Richard, afterwards to wit, 
on the ſame day and year aforeſaid, there had no- 
tice: Add a count for miney laid out, and the common 
concluſion. N. B. I have ſeen declarations of this 
ſort, with the addition of two counts for work and 
labor by the plaintiff and his ſervants, money laid 
cut, and an account ſtated, With great ſubmiſſion, 
do not ſee the neceſſity for the two counts for 
work and labor, unleſs to lengthen the declaration, 
as the plaintiff cannot fail recovering, on his quantum 
meruit, the accuſtomed prices. If there has been 
an account ſtated, then an inſimul computaſſet is 
neceſſary to be added, 

Middleſex,, to wit. John Denn complains of Another declar, 
Richard Fenn, being in the cuſtody of the marſhal, 1- prix apo 
of the marſhalſea, of our lord the now king, before ft, Maryland. 
the king himſelf; For that whereas the ſaid Richard, to London, 
on the 20th day of Ocleber, in the year of our Lord 

T 3 1794, 
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Quantum meruit. 


1794, to wit, at London aforeſaid, in the pariſh of 
St. Mary-t:- Bow, in the ward of Cheap, was in- 
debted to the ſaid John in 1007. of lawful money 
of Great Britain, for the freight of divers goods, 
wares, and merchandiſes of the ſaid Richard, by 
the ſaid John, at the ſpecial inſtance and requeſt of 
the ſaid Richard, before that time carried, imported, 
and brought, in a (a) certain ſhip or veſſel of the 
ſaid John, called the Sally, and whereof the ſaid 
Fohn was owner, from parts beyond the ſeas, to 
wit, from Maryland in America, to the port of Lon- 
don, to wit, at W:flmin/ter aforeſaid ; and being ſo 
indebted, he the ſaid Richard, in confideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at Meſiminſter aforeſaid, undertook, 
and then and there faithfully promiſed the ſaid 

ohn, to pay him the ſaid ſum of money, when 
he ſhould be thereto afterwards requeſted: And 
whereas, afterwards to wit, on the ſame day and 
year aforeſaid, at Meſiminſter aforeſaid, in conſi- 
deration that the ſaid John, at the like requeſt of 


the ſaid Richard, had, before that time, carried, 


imported, and brought, divers other goods, wares, 


and merchandiſes, of the ſaid Richard, and for the 
ſaid Richard, in (b) a certain other ſhip or veſſel of 
the ſaid John, called the Sally, and whereof the 
ſaid John was owner, from parts beyond the ſeas, 
to wit, from Maryland in America aforeſaid, to the 
port of London aforeſaid, to wit, at WPefminſter 
aforeſaid, he the ſaid Richard then and there under- 
took, and faithfully promiſed the ſaid hn, to 
pay him ſo much money, as he therefore reaſon- 
ably deſerved to have, when he the ſaid Richard 
ſhould be thereto afterwards requeſted ; and the 
ſaid Fohn avers, that he therefore reaſonably de- 
ſerved to have of the ſaid Richard other tool. of 
like lawful money, to wit, at //e//minfler afore- 
ſaid, whereof the ſaid Richard afterwards to wit, 


(2) If more than one ſhip ſay, in divers ſhips or veſſels. 
(b) In divers ſhips and veſſels, 


no 
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on the ſame day and. year aforeſaid, there had 
notice. Add a count for money laid out, and a com- 
mon concluſion. 


Notes. 


Fraight, or freight, in navigation and commerce, Freight, what. 


the hire of a ſhip or veſſel, or of a part of it, 
for the conveyance and carriage of goods from one 
port or place to another, or the ſum agreed on be- 
tween the owner and the merchant for the hire 
and uſe of a veſſel (a). This is uſually agreed on 
at the rate of ſo much for the voyage, or by the 
month, or per ton, and muſt be paid in preference 
to all other debts, for whoſe payment the goods 
ſtands engaged; and as theſe are reſponſible to the 
ſhip for her hire, ſo is the ſhip to the owner of the 
goods, in caſe of damage or waſte thro' any defect 
of the veſſel, or ſailors. Beawes Lex Mercat., 
133. 

No ſhip ought to be freighted without a charter - 
party. Ma. 97. And if the contract be by char- 
ter party, the action is to be brought on the cove- 
nant, 3 Lev. 41. But, for freight without this con- 
tract, aſſumpſit lies. 


The principal laws and rules relating to freight- Law and rules of 
ing are, that if a whole veſſel be hired, and the freighting. 


merchant or perſon who hires it, do not give its full 
load or burthen, then the maſter of the veſſel can- 
not, without his conſent, take in any other goods, 
without accounting to him for freight. 

That tho' the merchant do not load the full 
quantity of goods, agreed on, yet he ſhall pay the 
whole freight; and if he load more, he ſhall pay 
for the exceſs, 


() The word is formed of the French, fret, fignifying the ſame 
thing; or from fret, Prom, an arm of the ſea ; tho' others chooſe 
to derive it from the » fracht, or (he Flemiſh, vracht, figni- 


tying carriage, 
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If ſaved, 


Actions are 
conſtrued fa- 
vorably for ſhip 
and owners. 
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If a time be appointed by charter-party, and 
either the ſhip be not ready to take in, or the mer- 
chant to put on board, the parties are at liberty, 
with remedy by action, for the detriment, 

If part be on board, and ſome misfortune pres 
vent the merchant's (cnding the whole in time, the 
maſter may contract with another, and have freight, 
as damage for the time they were on board longer 
than limited. On the other hand, if the veſſel is 
not ready, the. merchant may ſhip the remainder 
of his goods aboard another, and recover damages 
againſt the firſt maſter or owners for the reſt, Cru, 
Car. 383. 3 Lev. 283. 10 

If a thip be freighted out and in (or out and 
home), there is no freight due till the whole voyage 
is performed ; if therefore the ſhip periſh coming 
home, the whole freight is loſt. Brownl. Par. 2, 
Bright v. Cowper, | | 


| The maſter ſhall take no freight-for any goods 


loſt by ſhipwreck, plundered: by pirates, or taken 


by the enemy, unleſs the ſhip and goods be re- 
decmed; in which caſe, he ſhall be paid his freight 
10 the place where he was taken, upon contributing 
to the redemption. 

The maſter ſhall be paid his freight for the goods 


ſaved from ſhipwreck ; and in caſe he cannot get a 


veſſel to carry them, unto the place where they were 
bound, he ſhall be paid in proportion to the part of 
the voyage already gone, | 
As ſhips deſerve wages like a labourer, the ac- 
tions touching the ſame are, in the eye of the Jaw, 
generally conſtrucd favourably for the ſhip and 
owners; and therefore, if four parts in five, make 
up their accounts with the freighters, and receive 
their proportions, yet the fifth man, may fue ſingly 
by himſelf, without joining with the reſt, and this 


as well by the common law, as the law marine. 


ep 


3 Keb. 444. Stanley v. Aylen. Per Hale. 
After mortgage of a ſhip, the mortgagee cannot 


if 


maintain an action of aſſumpſit for the * 
4 P = a 51700 ll For 
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For till the mortgagee takes poſſeſſion, the mort- 
or is owner to all the world; he bears the ex- 


pences, and he is to reap the profits. Lord M. 
Chinnery v. Blackburn, cited in 1 H. Black. Rep. 


" 


he captain has a right to retain the goods ſhip» Captain « right 


ped on board his veſſel, till he is paid his freight; — ** 


if he parts with the poſſeſſion of them, he muſt d. 
then reſort to his contract. In the caſe of goods 


conſigned, the conſignee is the perſon liable to the 
freight, not the perſon to whom he ſells them; 
that would be to advance the price on him, as be 
muſt be ſuppoſed to buy them at a certain price 
independent of all charges, unleſs ſuch charges are 
made part of the bargain. A right of action can- 
not be transferred from the perſon liable to ano- 
ther, by ſuch perſon's own act. He therefore who 
is firſt liable, muſt remain ſo. Artaza v. Smallpiece. 
Lord Keny, Trin. 33 Geo. 3. 


London, .. Richard Fenn, late of London, yeo · For Jemurroge 
man, was attached to anſwer John Fenn, in a plea of a lighter. 


of treſpaſs on the caſe, and whereupon the ſaid 
Jabn, by J. K. his attorney, complains ; For that 
whereas, the ſaid Richard, on the 20th day of Oc- 
uber, in the year of our Lord 1794, to wit, at Len- 
don aforeſaid, in the pariſh of St. Mary-le- Bow, in 
the ward of Cheap, was indebted to the ſaid Fohn 
in 1001. of lawful money of Great Britain, for the 
demurrage of a certain veſſel called a lighter, of 
the ſaid John, by him the ſaid Richard before that 
time retained and kept, with divers goods, wares, 
and merchandiſes, on board thereof, on demurrage, 
for a long time before then elapſed, and- at the 
ſpecial inftance and requeſt of the ſaid Richard ; 
and being fo indebted, he the ſaid Richard, in 
conſideration thereof, afterwards to wit, on the 


lame day and year aforeſaid, at London aforeſaid, | 


in the pariſh and ward aforeſaid, undertook, and 


then and there faithfully promiſed the ſaid Fobn, 
to pay him the ſaid Jaſt-mentioned ſum of money, 
when he ſhould be thereto afterwards — 
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Quantum merit, And whereas, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh-and 

ward aforeſaid, in conſideration that the ſaid 
at the like reque| of the ſaid Richard, had, before 
that time, ſuffered and permitted the ſaid Richard 
to retain and keep, and that he the ſaid Richard 
had accordingly retained and kept, a certain other 
veſſel of the ſaid Fohn, called a lighter, with cer. 
tain other goods, wares, and merchandiſes on board 
thereof, on demurrape, for a long time before then 
elapſed, he the ſaid Richard then and there under- 
took, and faithfully promiſed the ſaid Fun, to pay 
| him fo much money, as he therefore reaſonably 
deſerved to have, when he ſhould be thereto after- 
wards requeſted ; and the ſaid Jobn avers, that he 
therefore reaſonably deſerved to have of the ſaid 
Richard other 100/. of like lawful money, to wit, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, whereof the ſaid Richard, afterwards, to wit, 
on the ſame day and year aforeſaid, there had no- 
tice. Add a count for money paid, and common 

concluſion. | 


Notes. 


Demorrage, Demorrage, or demurrage, is an allowance made 

what, to the maſter of a ſhip by his freighters, for ſtay- 
ing longer in a place than the time firſt appointed 
for his departure, or his ſtay at the delivering 
ports; and is generally inſerted in the charter- 
party to be paid daily as it becomes due; the days 
are always limited, ſo that on the expiration there- 
of, and proteſts duly made, the maſter is at liberty 
to proceed. The price is regulated by the burthen 
of the ſhip. ; 

For wharfage of London, to wit, Jobn Denn complains of Rich- 


goods wharfed, 47 Fenn, being in the cuſtody of the marſhal, of 


and landed out 


of veſſels on the marſhalſea, of our lord the now king, before 


plaintiff's wharf. the king himſelf; For that whereas, the ſaid Richard, 
on the 6th day of April, in the year of our Lord 
17944 
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1794, to wit, at London aforeſaid, in the pariſh of 
St. Mary-le- Bow, in the ward of Cheap, was in- 
debted to the ſaid Richard in 501. of lawful money 
of Great Britain, for the wharfage of divers goods, 
wares, and merchandiſes of the ſaid Richard before 
then wharfed and landed, out of certain ſhips, 
boats, and other veſſels, into and upon a certain 
wharf of the ſaid John, and at the ſpecial inſtance 
of the ſaid Richard, he the ſaid Richard, in conſi- 
deration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 

riſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid John, to pay him 
the ſaid ſum of money, when he thould be thereto 


afterwards requeſted : And whereas, afterwards, to Quantum meruit. 


wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, in con- 
fideration that the ſaid Jchn, at the like requeſt of 
the ſaid Richard, had, before that time, wharfed 
and landed, divers other goods, wares, and mer- 
chandiſes, of the ſaid Richard, from and out of 
certain other ſhips, boats, and veſſels, upon a cer- 


tain other wharf of the ſaid , Fobn, he the ſaid 


Richard then and there undertook, and faithfully 
promiſed the ſaid Fehn, to pay him ſo much mo- 
ney-as he therefore reaſonably deſerved to have, 
when he the ſaid Richard ſhould be thereto after- 
wards requeſted ; and the ſaid John avere, that he 
therefore reaſonably deſerved to have of the faid 
Richard, other 50l. of like Jawful money, to wit, 
at Londen aforetaid, in the pariſh and ward afore- 
ſaid, whereof the ſaid Richard afterwards to wit, 
on the ſame day and year aforeſaid, there had no- 
tice, Add two counts for work and labor by the 
plaintiff and his ſervants, money laid out, and the 
common concluſion. | 


Middleſex, to wit, Jobn Denn - complains of For the ober- 
Richard Fenn, being in the cuſtody of the marſhal), —— 


of the marſhalſea, of our lord the now king, before 


the king himſelf; For that whereas the ſaid Richard, tenant's veſſel. 


on the 1 0th day of April, in the year of our Lord 1794, 
| to 


— 
4 
. 
1 
. & 
4 
Q 
4 
5 ; 
7 
Won 
. mY * 
4 
"= 5 
Ll wy» 
* 
N * 
* * 
4 
* 
3 
4 
4 
% 
| 4 
— 
+4 
- 
"x 
4 
j = 
) 8 


by 
* f 
hs 
L 
y 
* 
8 
1 
4 


A 
i 


D T ˙—·1 . 0 


— 2 — 
= 
— 


— 


1 mares} 


4 ” s . 
— — LE | 
— rr 


7. 3 


— 
——— 


Senta meruit. 


Wharf, what, 
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to wit, at We/iminſler in the county aforeſaid, was 
indebred to the ſaid John in ;ol, of lawful money 
of Great Britain, for the wharfage, houſing, land- 
ing, and weighing, of divers goods, wates, and 
merchandiſes, before then loaded and put, from and 
off the wharf of the ſaid John, on board a certain 
ſhip or veſſel of the ſaid Richard. and at his ſpecial 
inſtance and requeſt ; and being ſo indented, he the 
ſaid Richard, in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at H. 
minſter aforeſaid, undertook, and faithfully promiſed 
the ſaid John, to pay him the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted; 
And whereas, afterwards, to wit, on the ſame day 
and year aforeſaid, at W/{minfter aforeſaid, in con- 
ſideration that the ſaid John, at the like requeſt of 
the ſaid Richard, had before that time whirſed, 
landed, houſed, and weighed, divers other goods; 
wares, and merchandiſcs, before then loaded and 
put, from and off the faid wharf of the ſaid John, 
on board a certain other ſhip or veſſel of the ſaid 
Richard, he the ſaid Richard then and there under- 
took, and faithfully promiſed the ſaid Fohn, to pay 
him ſo much as he therefore - reaſonably de- 
ferved to have, when he the ſaid Richard ſhould 
be thereto afterwards requeſted ; and the ſaid John 
avers, that he therefore _ reaſonably deſerved to 
have of the ſaid Richard, other 50l. of like lawful 
money, to wit at Heſiminſter aforeſaid, whereof 
the ſaid Richard afterwards to wit, on the ſame 
day and year aforeſaid, there had notice. Add two 
counts for work done by the plaintiff and his ſet- 
vants, money laid out, and common concluſion. 


Notes. 


Wharf, is a building raiſed on the ſhore for the 
convenience of landing or diſcharging a veſſel by 
means of cranes, tackle, capſterns, &c. The fee 
paid for the landing of goods, or for ſhipping w 
11 0 , 
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of, is called wharfage, and the perſon who has the 
overſight or direction of the wharf, receives whar- 
fage, and is called whar finger, Tho” the king had 4 . 148. 
a power of granting the franchiſe of havens and 1 | 
parts, yet he had not the power of reſumption, or , 
of narrowing and confining their limits, when once 
eſtabliſhed ; but any perſon had a right. | 

The rates. for wharfage and cranage of goods, Rates, | 
are to be ſettled by the king in council, a table of 
which is to be hung up at every of the wharfs; 
and if more is demanded, or if the ſhip be ſtopped, 
the penalty is 104. to be recovered with full coſts, 
22 Car. 2. c. 2. / 21. | 

Formerly any perſon had a right to load or diſ- The crown ena- 
charge his merchandiſe in any part of the haven, 8 _— 
whereby the revenue was much impaired and di- — 
miniſhed, by fraudulent landings, This occaſion- 
ed the ſtatutes of 1 Eliz. c. 11. and 13 & 14 Car. 2. 
& 11. f. 14. which enables the crown, by com- 
miſſion, to aſcertain the limits of all ports, and to 
aſſign proper wharfs and quays in each port, for the 
excluſive landing and loading of merchandiſe. 

A wharfinger has a lien on goods brought to his Lien, 
wharf, for the balance of a general accaunt. Liens 
are either by the common law, uſage, or agreement. 
Liens by common law, were given where a party 
was obliged by law to receive goods, &c. in which 
caſe, as the law impoſed the burden, it alſo gave 
the power of retaining, for his indemnity; and 
a lien from uſage is matter of evidence, Naylor v. 
Mangley. Hil. 34 Geo. 3. | 

Special aſſumpſit, for wharfage and cranage, Wharfiogers in 
brought by plaintiffs as wharfingers, who were the 1 n 0 
poſſeſſors of Brookes* wharf, Lenden, againſt the — * 
defendants, who were the conſignees of a loading sbs valaten 
of malt, which was brought in a weſt-country 1 
barge; which barge, was faſtened and lay at TE as: 
Broakes* wharf, and unloaded a ſmall part of the ſaid whats, 
cargo upon the ſaid wharf, and whilſt ſhe lay faſtea- 
ed, the other part of the cargo was taken out, and 
put on board. lighters, and never landed on the 

| Wharf. 


Se. 45. 


For the mooring 


of veſſels, 
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wharf. This queſtion was, Whether the deſend. 
ants were liable to pay for ſuch part of the cargy 
as was put on board the lighters, and never landed 
on the wharf, according to the rates mentioned in 
an order of council, dated rt March, 1764, made 
in purſuance of ſtat. 22 Car. 2. c. 11. Jef. 21, by 
which malt is rated at 64. per ſcore? Lord Manſ- 
field, A duty for wharfage and cranage cannot be 
due, where the party has not had the uſe of the 
wharf, or the crane. harfage is due for landing 
on the wharfs, and cranage for the aſſiſtance of the 


- crane, Anchorage or moorage, are very different 


things. If any injury has been done by lying be- 
fore the wharf, or by faſtening the veſſel to it 
without right, or in any other way whatſoever, the 
plaintiffs may have their remedy in another way, 
but not under this act. e are all of opinion, that 
the plaintiffs are not entitled to recover the wharf- 
age or cranage duty, for ſuch part of the goods 4 
were not unloaded upon their wharf, Nonſuit enter- 
ed, Lord M. further ſaid, if a veſſel! ſhould co- 
lorably come, and lie before the wharf, or moor, 
or faſten to it, without intention of loading or un- 
loading upon it, or if it ſtays there longer than the 
act permits, which expreſsly prohibits the ſtaying 
longer (without the conſent and permiſſion of the 
wharfingers) than is neceſſary to load and unload, 
And this colorable coming thither, with an unfair 
intention, muſt depend upon circumſtances, and is 
a matter of fact to be tried by a jury; an action 
upon the caſe will lie for it, and a jury will conſi- 
der it in damages. Stephen and an. v. Goftor and an, 
3 Burr. 1408. 

London, to wit. Richard Fenn, late of Londen, 
yeoman, was attached to anſwer John Denn, in « 
plea of treſpaſs on the caſe, and whereupon the 
ſaid Jahn, by J. C. his attorney, complains, For 
that whereas, the ſaid Richard, on the 20th day of 
October, in the year of our Lord 1794, to wit, at 
London aforeſaid, in the. pariſh of St. Mary- le- Bow, 


in the ward of Cheap, was indebted to the (aid 
7 Jobn, 
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, in 60/. of lawful money of Great Britain, 
or the mooring and faſtening of a certain ſhip or 
eſſe] of the ſaid Richard, (a) (called the Funo), to (a) Net neceſary. 
a certain chain of the ſaid John, lying and being 
in the river Thames, before then, and for a 
ſpace of time (b) (to wit, for the ſpace of 20 days J, (o) Net necyſary 
before then elapſed, moored and faſtened by the 1 
ſaid Richard, to the ſaid chain of the ſaid John, | 
and by bis permiſſion and ſufferance, at the ſpecial 
inſtance and requeſt of the ſaid Richard; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Jahn, to pay him the 
ſaid ſum of money, when he ſhould be thereto 
afterwards requeſted: And whereas, afterwards to Quantum mit. 
wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, in 
conſideration that the ſaid Jahn, at the like requeſt 
of the ſaid Richard, had before that time ſuffered 
and permitted the ſaid Richard to moor and faſten, a 
certain other ſhip or veſle] (c) (called the Juno), to (c) Net necefſarys 
a certain other chain of the ſaid Ihn, then being in 
the river Thames aforeſaid, to wit, at London afore- 
ſaid, in the pariſh and ward aforeſaid; and that the ſaid 
Richard, by virtue of ſuch permiſſion and ſuffer- 
ance, had before then moored and faſtened the ſaid 
ſhip or veſſel to the ſaid chain there, for a long 
ſpace of time, (d) (to wit, for the ſpace of other 20 (4) Net neefary. 
days), then elapſed, he, the faid Rechard, then and 
there undertook, and faithfully promiſed the ſaid 
Jahn, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards requeſted ; 
and the ſaid John avers, that he therefore reaſon- 
ably deſerved to have of the ſaid Richard other 
gol. of like lawful money, to wit, at London afore- 
ſaid, in the pariſn and ward aforeſaid, whereof the 
laid Richard afterwards, to wit, on the ſame day 
| 20 
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Mooring, whats 


27H,8.c.18, 


For work done 
as a barge-maſ« 
ter. C. P. 
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and year aforeſaid, there had notice, Add money 
laid out, and common concluſion, 


Nites. - + 


Mooring, is the art of confining and ſecuring a 

ip in a particular ſtation by chains or cables, which 
are either faſtened to the adjacent ſhore, or to an- 
chors in the bottom. wot 

The mayor of London, for the time being, hath 
the conſervation and rule of the water and river of 
the Thames; and the iſſues, breaches, and land 
overflown, from the bridges of Staines, unto the 
water of Yendall and Maier, Stat, 4 H. 7, 
c. 15. 

x the river Thames, there are ſeveral piles or 
poſts forced in the river, for the purpoſe of moot- 
ing of craft and veſſels, The committee of navi- 
gation grant leave to perſons to drive theſe piles in 
the river, for which they pay an acknowledgment 
to the chamber of the city of London : and they 
are frequently let to bargemaſters, and owners of 
craft, to faſten their barges to, at a certain rent, 
I am informed Sir Peter Burrell has a claim, un- 
der a grant of the crown, for the mooring of 
ſhips and veſſels in ſome part of the river, below 
bridge; there is alſo a fee taken of ſhips for the 
pool of the haven, where they caſt anchor, to the 
king's officer, by a patent. 

London, to wit. Richard Fenn, late of .Londin, 

man, was attached to anſwer Fohn Denn, in a 
plea of treſpaſs on the caſe; and whereupon the 
ſaid Fohn, by F. K. his attorney, complains, F 
that whereas the ſaid Richard, on the 20th day of 
Auguſt, in the year of our Lord 1794, to wit, it 
London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid Fohn, in 501. of lawful 
money of Great Britain, tor the carriage of di. 
vers goods, wares, and metchandiſes, by 1 15 

. hy 
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Jin, before that time, carried and conveyed in 
certain barges, boats, and. other veſlels of the ſaid 
John, for the ſaid Richard, and at his ſpecial in- 
tance and requeſt ; and being ſo indebted, he the 
ſaid Richard, in conſideration thereof, afterwards 
to wit, on the ſame day and year aforeſaid, at Len- f 
dn aforeſaid, in the pariſh and ward aforeſaid, un- 
dertook, and faithfully promiſed the ſaid Jahn, to 
pay him the. ſaid ſum of money, when he ſhould 
be thereto afterwards requeſted: And whereas, Quantum mervit. 
afterwards to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the ſaid Jahn, at the 
like requeſt of the ſaid Richard, had before that 
time carried and conveyed, divers other goods, 
wares, and merchandiſes of the ſaid Richard, and 
for the ſaid Richard, in certain other barges, boats, 
and other veſſels of the ſaid John, for the ſaid Ri- 
chard, he the ſaid Richard then and there under- 
took, and faithfully promiſed the ſaid John, to pay 
him ſo much money as he therefore reaſonably þ 
deſerved to have, when he the ſaid Richard, ſhould 
be thereto afterwards requeſted; and the ſaid 
Jebn avers, that he therefore reaſonably deſerved 
to have of the ſaid Richard other 50l. of like law- 
ful money, to wit, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, whereof the ſaid Richard, 
afterwards to wit, on the ſame day and year afore- 
ſaid, there had notice. Some pleaders add two 
counts for work and labor by plaintiff and his ſerv- 
* ants, but I do not ſee the neceſſity for them, eſpe- 
f cially as there ate ſtated prices fixed for the car- 
nage of goods from and to different places; but 
"ie add a count for money paid, (an inſimul computaſſet, 
g if neceſſary,) and the common concluſion. 

London, to wit. Jahn Denn complains of Ri- For the carriage 
-elaid, WI rd Fenn, being in the cuſtody of the marſhal, el 8004s by » f 
of the marſhelſea, of our lord the now king, be. 

of di- fore the king himſelf, For that whereas, the ſaid 

e (id Richard, on the 20th day of September, in the year 

Jubi, of our Lord 1794, to 8 at London aforeſaid, - 
the 
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the pariſh of Sr. Mary-le-Bow in the ward of 
Cheap, was indebted to the ſaid Fohn in gol. of 
lawful money of Great Britain, for the carriage of 
divers goods, wares, and merchandiſes of the ſaid 
Richard, by the ſaid John before that time carried 
and conveyed in certain waggons, carts, and other 
carriages of the ſaid John, from Huntingdon, in the 
county of Huntingdon, to London aforeſaid, at the 
ſpecial inſtance and requeſt of the ſaid Richard; 
and being ſo indebted, he the ſaid Richard, in con- 
fideration thereof, afterwards to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and faith- 
fully promiſed the ſaid 7 %n, to pay him the ſaid 
ſum of money, when he ſhould be thereto after- 
Quantum meruit, wards requeſted: And whereas, afterwards to wit, 
on the ſame day and year zforefaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, in conſi- 
deration that the ſaid Zohn, at the like requeſt of 
the ſaid Richard, had before that time carried and 
conveyed, divers other goods, wares, and merchan- 
diſes of the ſaid Richard, and for the ſaid Richard, 
in certain other waggons, carts. and other car- 
riages of the ſaid John, from _ Huntingdon afore- 


faid, to London aforeſaid, he the ſaid Richard then 
and there undertook, and faithfully promiſed the 


ſaid Fohn, to pay bim ſo much money as he there- 


fore reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards requeſted; and 


the (aid Fohn avers, that he therefore reaſonably 
deſerved to have of the ſaid Richard other 5o/. of 
like lawful money, to wit, at Londen aforeſaid, in 
the pariſh and ward aforeſaid, whereof the ſaid Ri- 
chard afterwards, to wit, on the ſame day and year 
Special pleaders uſu- 


aforeſaid, there had notice. 


ally add two counts for work and labor generally, 
which, I think, unneceſſary. Add a count for 
money laid out, (an inſimul computaſſet, if necellary,) 
and common concluſion, \ 
All perſons carrying goods for hire come under 
the denomination of common carriers; and i 
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tefuſe to carry goods, having convenience, an 
action will lie againſt them. 2 Show. 327. And 
all carriers are bound to deliver goods, to the perſon 
to whom directed. Alleyn, 93. Owen, 57. If 
money or goods be delivered to a common carrier, 
he is under a contract in law, to pay or carry 
them to the perſon / appointed. 12 Mod. 482. 

If goods be given to a waggoner on the road, 
and ready to be received on the waggoner's arrival, 
in this caſe Eyre, C. J. held, There being no 
entry made of them in the books, nor warehouſe- 
room occupied, that the defendant was not liable 
to more than the bare carriage. Lambert v. Robin- 
ſon, Hil, 33 Geo. 3. 

Bedfordſhire, to wit. John Denn' complains of For meat, drink, 
Richard Fenn, being in the cuſtody of the marſhal, _—_— and 
of the marſhalſea, of our lord the now king, before WM 
the king himſelf, For that whereas the ſaid Richard, 
on the loth day of September, in the year of our Lord 
1794, to wit, at Bedford, in the ſaid county, was 
indebted to the ſaid 7h in 507. of lawful money 
of Great Britain, for meat, drink, waſhing, lodg- 
ing, and other neceſſaries, by the ſaid Jahn before 
that time found and provided for the ſaid Richard, 
at his ſpecial inſtance and requeſt; and being ſo in- 
debted, he the ſaid Richard, in conſideration there- 
of, afterwards to wit, on the ſame day and year 
aforeſaid, at Bedford aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid John, to pay 
him the ſaid ſum of money, when he ſhould be 
thereto- afterwards requeſted : And whereas, after - Quantzm meraits 
wards, to wit, on the ſame day and year aforeſaid, 
at Hedford aforeſaid, in conſideration that the ſaid 
John, at the like requeſt of the ſaid Richard, had 
before that time found and provided for the ſaid 
Richard other meat, drink, waſhing, lodging, and 
other neceſſaries, he the ſaid Richard then and 
there undertook, and faithfully promiſed the ſaid 
John, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he the ſaid Ri- 
chard ſhould be thereto afterwards requeſted ; and 
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the ſaid John avers, that he therefore reaſonably 
deſerved to have of the ſaid Richard other 501. of 
: like lawful money, to wit at Bedford aforeſaid, - 
whereof the ſaid Richard afterwards to wit, on 
the ſame day and year aforeſaid, there had notice, 
Add a count for money laid out, (and an in/im 
computaſſet, if the account has been ftated and 

ſettled,) with common concluſion, _ 
Aſompſit, that Aſſumpſit, for that in conſideration he had found 
he has found the defendant ſufficient meat for divers months la 

cient meat . , 
for Moors paſt, he promiſed to pay him as much as he de- 
months, held ſerved. In arreſt of judgment, it was ſaid, the 
$009. declaration was ſhort and uncertain as to the time 
and number of months; but adjudged, that the un- 
certainty as to the time, can do no more hurt, than 
the uncertainty as to the things, which has often 
been adjudged not to vitiate, and that it is ſuſf- 
cient to aver how much he deſerved. Salk. 557. 
pl. 1. Snow v. Firebraſs, 12 Med. 434. 

For board and Eſſex, to wit. Richard Fenn, late of Chelmsford, 
— — in the ſaid county, yeoman, was attached to an- 
ant's ſon, in ſwer John Denn, in a plea of treſpaſs on the caſe ; 
c. P. and 'whereupon the ſaid John, by J. B. his at- 
torney, complains, For that tuhereas, the ſaid Ri- 
- chard, on the roth day of September, in the year of. 
our Lord 1794, to wit, at Chelmsford, in the faid 
1 was indebted to the ſaid John in gol. of 
lawful money of Great Britain, for meat, driok, 
waſhing, lodging, and other neceſſaries, by the ſaid 
Fohn before that time found and provided for one 
Thomas Fenn, the infant ſon of the ſaid Richard, at 
the ſpecial inſtance and requeſt of the ſaid Richard; 
and being ſo indebted, he the ſaid Richard, in 
' conſideration thereof, afterwards, to wit, on the 
fame day and year aforeſaid, at Chelmsford 
aforeſaid, undertook, and faithfully promiſed the 
ſaid John, to pay him the ſaid ſum of money, 
| when he ſhould be thereunto afterwards requeſted: 
Quantum merzit, And whereas, afterwards to wit, on the ſame day 
and year aforeſaid, at Chelmsford aforeſaid, in con. 
fideration that the ſaid Fobn, at the like requeſt — 
4 
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the ſaid Richard, had before that time found and 
provided for the ſaid Th:mas Fenn, the infant fon of 
the ſaid Richard, other meat, drink, waſhing, lodg- 
ing, and other neceſſaries, he the faid Richard, 
then and there undertook, and faithfully promiſed 
the ſaid Jahn, to pay him ſo much money as he 
therefore reaſonably deſerved to have, when he 
ſhould be thereto afterwards requeſted ; and the 
ſaid John avers, that he therefore reaſonably de- 
ſerved to have of the ſaid Richard other 50/1. of 
like lawful money, to wit, at Chelmsford aforeſaid, 
whereof the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice. 
Add money laid out, and common concluſion. 


N. B. I take it, that if the child's name be . 


rot known, ſtating it, without the name, as the in- 
fant ſon of defendant, will be ſufficient, 

This declaration will alſo ſerve for neceſſaries 
_ for any one elſe, at the requeſt of the de- 
endant. 


Motec. 


The duty of parents to provide for the main- 
tenance of their children is a principle of natural 
law, an obligation laid on them not only by nature 
herſelf, but by their own proper act, in bringing 
them into the world; for they would be in the 
higheſt manner injurious to their iſſue, if they on] 
gave their children life, that they might afterwards 
ſee them periſh. By begetting them, therefore, 
they have entered into a voluntary obligation to 
endeavour, as far as in them lies, that the life, 
which they have beſtowed, ſhall be ſupported and 
preſerved ; and thus the children will have a perfe& 
right of receiving maintenance from their parents, 
P. Ff. L. N. b. 4. c. 11. 

No perſon is bound to provide a maintenance 
for his iſſue, unleſs where the children are im- 
potent, and unable to work, either through infancy, 
diſeaſe, or accident; and then is only obliged to 
find them with neceſſaries. For the policy of our 
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laws, which are over-watchful to promote in. 
duſtry, did not mean to compel a father to main. 
tain his idle and lazy children in eaſe and indo- 
lence ; but thought it unjuſt to provide them with 
ſuperfluities, and other indulgences of fortune, 
imagining they might truſt to the impulſe of nature, 
if the children were deſerving of ſuch favors. 
This action will not lie, unleſs the father ar 

mother put out the child to nurſe; and in that caſe, 
the law implies a promiſe to pay, for which inde- 
bitatus aſſumpſit will lie. 6 Mod. 77. 

In caſe phyſic be adminiſtered to the child whilſt 
at nurſe, the father muſt pay for it, if abſolutely 
neceſſary, altho* he does not give the order, 2 Ld, 
Ray. 841. 7 Med. 148. 

Indebitatus aſſumpſit for drink and lodging, found 
for a third perſon, at the requeſt of defendant; it 


was moved in arreſt of judgment, it would not lie, 


For the uſe and 
occupation of a 
houſe. 


This is a tran- 
firory action, 
and the venue 
may be laid in 
any county, 


but it ought to have been a ſpecial action on the 


caſe, . But the court held, that it lies againſt him 


upon the contract, and the plaintiff had judgment. 
6 Mod. 77. 2 Ld. Ram. 982. 3 Bulſtr. zi. 
Roll. Rep. 173. pl. 6. 

Hunting donſbire, ff. John Denn complains of 
Richard Fenn, being in the cuſtody of the marſhal, 
of the ma ſhalſea, of our lord the now king, be- 
fore the king himſelf, of a plea of treſpaſs on the 
caſe, For that whereas, the ſaid Richard, on the iſt 
day of Auguſl, in the year of our Lord 1794, to 
wit, at Se. Neots, in the ſaid county, was indebted 


to the ſaid John in 20/. of lawful money of Great 


Britain, for the uſe and occupation of a certain 
meſſuage or tenement (a) of the ſaid Jahn, fituate 
and being in St. Neots aforeſaid, in the county 


' aforeſaid, by him the ſaid Richard, and at his te- 


queſt, and by the permiſſion of the ſaid Job, for 
a long time (b) (to wit, for the ſpace of half a year) 
before then elapſed, had, held, uſed, occupied, 
poſſeſſed, and enjoyed; and being fo indebted, he 


(a) Not abſolutely neceſſary. 
(b) This may be left out, if the time be not known. 
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the ſaid Richard, in conſideration thereof, after- 
wards to wit, on the ſame day and year aforeſaid, 
at St. Nezts aforeſaid, in the county aforeſaid, un- 
dertook, and then and there faithfully promiſed the 
faid Fohn, to pay him the ſaid ſum of money, 
when he ſhould be therets afterwards requeſted : 


And whereas, afterwards, to wit, on the ſame day Quantum meruit, 


and year aforeſaid, at St. Neots aforeſaid, in the 


ſaid county, in conſideration that the ſaid John, at 


the like requeſt of the ſaid *Richard, had before 


that time permitted the ſaid Richard to have, hold, 


uſe, occupy, poſſeſs, and enjoy a certain other 
meſſuage or tenement (a) of him the ſaid Fobn, 
ſituate and being in St. Nezts aforeſaid, in the 
ſaid county; and that the ſaid Richard, accord- 
ing to that permiſſion, had, held, uſed, occupied, 
poſſeſſed, and enjoyed the ſame, for a long time 
d) (to wit, for the ſpace of half a year) before then 
elapſed, he the ſaid Richard, then and there under- 
took, and faithfully promiſed the ſaid F-hn, to pay 
him ſo much money as he therefore reaſonably 
deſerved to have, when he the ſaid Richard ſhould 
be thereto afterwards requeſted ; and the ſaid John 
avers, that he therefore reaſonably deſerved to have 
of the ſaid Richard other Fol. of like lawful 
money, to wit, at St. Nets aforeſaid, in the county 
aforeſaid, whereof the ſaid Richard afterwards, to 
wit, on the ſame day and year aforeſaid, there had 
notice. Some add a count for money paid, but I 
ſee no reaſon for that; the common concluſion will 
be ſufficient, unleſs where rent has been in arrear 
for ſeveral quarters, and an account ſtated and 
ſettled; in that caſe, add an inſimul computaſſet, 
and common concluſion. | | 


/ 


Was indebted to the ſaid Fobn in 20l. of lawful For uſe and oe- 


money of Great Britain, for the uſe and occupa- 
tion of certain rooms and apartments, to wit, two 
rooms in, and part and parcel of, a certain 
meſſuage or tenement of the ſaid John, ſituate in 


(a) Not abſolutely necelibey. (b) Not neceſſary. 


r 


cupation of 
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Old Street, in the pariſh of St. Luke, in the ſald 
county of Middleſex, by him the ſaid Richard, and 
at his requeſt, and by the permiſſion of the ſaid 
Jobn, for a long time (a) (to wit, for the ſpace of ſix 
weeks ) before then elapſed, had, held, uſed, occu- 
pied, poſſeſſed, and enjoyed; and being ſo indebted, 
he the ſaid Richard, in conſideration thereof, &c, 
undertook, &c. as in laſt precedent (b). | 
Quantum meruit And whereas, &c,, in conſideration that the ſaid 
een. 4 at the like requeſt of the ſaid Richard, had 
before that time permitted the ſaid Richard to have, 
hold, uſe, occupy, poſſeſs, and enjoy, certain other 
rooms and apartments, to wit, two other rooms in, 
and part and parcel of, a certain other meſſuage ot 
tenement of the ſaid John, ſituate in Old Street afore- 
ſaid ; and that the ſaid Richard, according to that 
permiſſion, had, held, uſed, occupied, poſſeſſed, 
and enjoyed the ſame, for a long time (to wit, for 
the ſpace of fix weeks) before then elapſed, he the 
ſaid Richard, then and there undertook, and 
faithfully promiſed the ſaid John, to pay him fo 
much money as he therefore reaſonably deſerved to 
have, when he ſhould be thereto afterwards re- 
queſted ; and the ſaid John avers, &c. 
For ready-fur- Was indebted to the ſaid Jobn in 201. of lawful 
niſhed lodging®» money of Great Britain, for the uſe and occupa- 
tion of certain ready-furniſhed lodgings of the 
ſaid John, by him the ſaid Richard, and at his te- 
queſt, and by the ſufferance and permiſſion of the 
ſaid Jobn, for a long time before then elapſed, 
had, held, uſed, occupied, poſſeſſed, and enjoyed; 
and being ſo indebted, he the ſaid Richard, in 
- Ouantum me- Conſideration thereof, &c. undertook, &c. And 
ui. whereas, afterwards, to wit, on, &c. at, &c. in 
conſideration that the ſaid John, at the like requeſt 
of the ſaid Richard, had before that time ſuffered 
and permitted the ſaid Richard to have, hold, uſe, 
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(a) Not material, | 

(b) If a woman takes rooms for proftitution, and the landlord 
knows it, the «Qtion will not lie, being con:ra bones mores. Girarday 
v. Richardſon, Sitt. E. T. 1793. 
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occupy, poſſeſs, and enjoy, certain other ready- 
furniſhed lodgings of him the ſaid Fohn ; and 
that he the faid Richard, according to that per- 
miſſion, had, held, ufed, occupied, poſſeſſed, and 
enjoyed the ſame, for a long ſpace of time before 
then elapſed, he the ſaid Richard, then and there 
undertook, and fairhfully promiſed the ſaid John, 
to pay him ſo much money as he therefore reaſon- 
ably deſerved to have, &c. | 
For the uſe and occupation of divers, to wit, For the uſe and 
100 acres of land, fituate and being in the pariſh 3 
of A., in the ſaid county, by him the ſaid Richard, 
and at his. requeſt, and by the permiſſion of the 
ſaid John, for a long time, before then elapſed, had, 
held, uſed, occupied, poſſeſſed, and enjoyed; and 
being ſo indebted, &c. 
In conſideration that the ſaid John, at the like Nanu merait, 
requeſt of the ſaid Richard, had before that time 
permitted the ſaid Richard to have, hold, uſe, oc- 
cupy, poſſeſs, and enjoy 100 other acres of land, 
ſituate in the pariſh aforeſaid, in the county afore- 
ſaid; and that the ſaid Richard, according to that per- 
miſſion, had, held, uſed, occupied, poſſeſſed, and en- 
joyed the ſame, for a long time before then elapſed ; 
he the ſaid Richard, then and there undertook, &c. 


Notes. 


Rent is a ſum which the tenant renders out of Rent, what, 
the profits of lands or tenements which he enjoys, 
and is regularly due and payable upon the land 
from whence it iſſues, if no place is mentioned in 
the reſervation, Co. Lit. 142. | : 

The aQion for uſe-and occupation is given by the Uſe and occupa» 
ſiat. 11 Geo. 2. c. 19. ſect. 14., which enacts, tion may be | 
That where the agreement is not by deed, the rent, if the con- 
landlord may recover a reaſonable ſatisfaction for 74 be nee by 
the tenements occupied by the defendant in an 4. 
action on the caſe, for the uſe and occupation; and 
if, in evidence, any parol demiſe, or any agreement 
(n:t being by deed), whereon a certain rent is re- 
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+ Tenant for life 
dies, executor 
may recover in 


this action. 


** 


Tenant in tail 


dies: 


Executor cannot 
add a count in 
his own right, 
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ſerved, do appear, the plaintiff ſhall not therefore 
be nonſuited, but may make uſe thereof, as an 
evidence, of the quantum of the damages to be reco. 
vered, And if tenant for life dies before or on the 
day on which any rent was made payable, upon 
any leaſe which determined on the death of ſuch 
tenant for life, his executors may, in this action, 
recover againſt the under-tenant the whole, or a 
proportion of ſuch rent, according to the time 


- ſuch tenant for life lived of the laſt year, or 


quarter of a year, in which the ſaid rent was 
growing due, 8 

At common law it was holden, that aſſumpſit 
would lie for rent on an expreſs promiſe, but not 
upon an implied promiſe ;3 and ſuch expreſs promiſe 
muſt have been made at the ſame time with the 
leaſe. 3 Lev. 150. 1 65 
An aſſumpſit will lie on an expreſs promiſe, and 
where the reſervation is of a ſum in groſs. Hard, 
61. 4 Mad. 78. Ney 60. 

If tenant in tail die a week before the rent 


become due, without iſſue, his executor will be 


entitled to an apportionment. Paget v. Gee, 1 
Burn's Juſt. 471. Tenant for years determinable 
on lives, is within the miſchief of the ſtatute, 80 
where a wife had an annuity as a ſeparate main- 
tenance payable quarterly, and died in the middle 
of the quarter, it was held, the annuity ſhould be 
apportioned, 2 Black, Rep. 1016. _Hnwell v. 
Stanforth. 

Executor brought an action for rent due to his 
teſtator in his time, and for other rent in his own 


with a debt due time; and there was a quantum meruit for the rent 
to the teftator. of another meſſuage, in which he had not declared 


110. 171. 


as executor, —Judgment by default, and on inquiry 
executed, error brought, and judgment reverſed, 
becauſe the demands were incompatible, Str. 1271. 
Mr, J. Buller ſays, But perhaps it would have been 
helped by a verdi& ; becauſe, for rent due in his 
own time, he need not declare as executor, and 
therefore if it had been tried, the judge ought not 

to 
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to have permitted him to prove rent due to himſelf, 
in his own right. Bull. Ni. Pri. 136. 

la caſe for uſe and occupation of an houſe by Nil babuit in 

rmiſſion of the plaintiff, the defendant pleaded e not 
WI habuit in tenementis, and on demurrer, held no g wats” 
good plea, as it would be upon a leaſe at common and occupations ' 
law ; becauſe, there an intereſt is ſuppoſed to have | 
paſſed from the leſſor, but here the court muſt take 
it, that there was an exprefs promiſe, and there- 
fore, if the plaintiff had an equitable title, or no 
title at all, yet, if the defendant have enjoyed by 
perraiſion of the plaintiff, it is ſufficient, and it is 
not neceſſary for the plaintiff to ſay it is his houſe, 
any more than in aſſumpſit for goods ſold, to ſay 10 Med. 331. 
they wwe the goods of the Plaintiff. Lewis v. Mal- 
lac, H. 25 G. 2. K B. Bull. 136. 

Action for uſe and occupation. There was an Parol evidence is 
agreement in writing, whereby it was agreed, that — wg 
a leaſe ſhould be let by plaintiff to Gamage for 21 tional rent pay- 
years at 200. per ann. to commence from Mi- abie by a tenant, 
charlmas then next, Gamage died, and made Mer- _ — 1 
(au executor, who paid 264. in court. On trial, written agree» 
plaintiff offered to ſhew, by parol evidence, that, went for a leaſe 
beides the 26/. per ann., defendant had agreed to 
pay 21, 12s. Gd. a=year for ground rent, to ground- 
landlord ; but no evidence was offered, of the 
actual payment of ſaid ground-rent during teſtator's 
life, without which, De Grey, C. J. thought it 
inadmiſſible, and nonſuited plaintiff— Motion to 
ſet aſide nonſuit, 3 Att. 388. cited. The court 
hela the nonſuit right, and ſaid, Courts ſhould be 
very cautious in admitting any evidence to ſupply | 
or explain written agreements ; elſe the ſtatute of 
frauds would be eluded, and the ſame uncertainty 
introduced by ſuppletory or explanatory evidence, 
which that ſtatute has ſuppreſſed in reſpeR to the 
principal object. We can neither alter the rent 
nor then term, the two things expreſſed in this agree- 
ment, With reſpect to collateral matters, it might 
be otherwiſe, He might ſhew who is to put the 
houſe in repair, or the like, concerning which 

nothing 
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nothing is ſaid ; but he cannot, by parol ey 
ſhorten the term to 14, or extend it to 25 years, 
or make the rent other than 26/. Rule diſcharge4, 

| Pre/lon v. Merceau, 2 Black. Rep. 1249. 
Uſe end oceupa= Action for uſe and occupation of glebe lands. 
2 ee The former incumbent had let ſome of the glebe 
ive in evidence lands to defendant, who had continued tenant to 
fmony, the preſent incumbent the plaintiff, and paid hin 
half a year's rent for ſame. This action was 
brought for ſome arrears of rent; defendant offered 
to give evidence of plaintiff's having been fimonicalh 
preſented, of which defendant was ignorant when 
he paid former rent, C. F. refuſed the evidence, 
being of opinion, that the caſe fell within the com- 
mon rule, that a tenant ſhould not be permitted to in. 
peach his landlord's title in an action for the uſe and 
occupation, Verdict for plaintiff. On motion to ſet it 
aſide; the court held, that, in an action for uſe and 
occupation, it ought not to be permitted to a 
tenant, who occupies land by the licence of ano- 
ther, to call upon that other, to ſhew the title 
under which he let the land. Here the defendant, 
a who occupied the land, did ſo by the permiſſion of 
the plaintiff, and then refuſed to pay his rent, 
under an idea, that he might conteſt the plaintiff's 
right; but the plaintiff could not be ſuppoſed to 
come to trial prepared to meet ſuch a defence, and 
to make out his title. Such an action as the pre- 
ſent does not involve the queſtion of title, Rule 
refuſed. Cooke v. Loxley,' 5 Term Rep. 4. 
When this xc. A woman of the town took lodgings, the 
non will not lie. plaintiff was at the time informed of her mode of 
life, and conſented that ſhe ſhould be at liberty to 
receive male vifitors for the purpoſe of proſtitution. 
In an action for the rent, Lord X. held it not 
maintainable, the contract being contra bones morei. 
| Girardy v. Richardſon, E. S. 1793. 

Of the fer! There are at common law three manner of 
ſorts 6; rents, rents ; rent-ſervice, rent-charge, and rent-ſeck, Rent- 
fervice, becauſe it hath ſome corporeal ſervice in- 
cident to it, as, at the leaſt, fealty, or the _ 
Oat 


oath 
holds 
ſervid 
theſe 
ſervii 
may 
A 
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oath of fidelity, Co. Lit. 142.; for if a tenant 
holds his lands by fealty, and 103. rent, or by the 
ſervice of ploughing the lord's land, and 58. rent, 
theſe pecuniary rents being connected with perſonal 
ſervices, are therefore called rent-ſervice, which 
may be diſtrained for of common right. Sec. 215. 

A rent=charge, is where the owner of the rent Rent-charge, 
hath no future intereſt or reverſion expectant in 
the Jand ; as where a man by deed maketh over to L 
others his whole eſtate in fee-fimple, with a cer- 
tan rent payable thereout, and adds to the deed a 
covenant or clauſe of diſtreſs, that if the rent be 
in arrear or behind, it ſhall be lawful to. diſtrain for 
ſame. In this caſe the land is liable to the diſtreſs, 
not of common right, but by virtue of the clauſe 
in the deed; and therefore called a rent-charge, 
becauſe, in this manner, the land is charged with 
a diſtreſs for payment of it. bid. 143- 

Rent-ſeck, redditus ficcus, or barren rent, is, in Rent-ſeck. 
effect, nothing more than a rent reſerved by deed, 
but without any clauſe of diſtreſs. 

There are other rents reducible to theſe three, Rent of affize, 
Rents of afſize are the eſtabliſhed rents of the 
frecholders and ancient copyholders of a manor, 

2 Infl. 19., which cannot be departed from or 
varied, Thoſe of the freeholders are frequently 
called chief rents, reditus capitales ; and both ſorts 
are indifferently denominated quit rents, quiett re- 
aitus, becauſe thereby the tenant goes quit and free 
of all other ſervices. ./bid. Rack-rent is only a Rack. reat. 
rent of the full value of the tenement, or near it. 
A fee-farm rent is a rent-charge iſſuing out of an 
eſtate in fee, of at leaſt one-fourth of the value of 
the lands at the time of its reſervation. Co, Lit. 


143. | 
The plaintiff, the grantee of an annuity, charged The grantee of 
on eſtate of which defendant was a yearly tenant, 77 d ble me 


cannot ſupport the action for uſe and occupation, tion, but not if 
where he has brought an ejectment for non-pay- he brings an 


ment of the rent, and recovered poſſeſſion; for, now oY 


by bringing the ejectment, the plaintiff had _ covers. 
| that 
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that time, conſidered the defendant as a treſpaſſer, 
his title tortious, and ſo no contract implied, tho 
he might recover for the time, before the jeciment 
brought. Birch v. Wright, 1 Term Rep. 376. 
Tt may b- ſop- A tenant at will demiſed over to another; it was 
ported by a held, he might maintain this action, for there was 


tenant agai . 
e a contract between the tenant at will, and the de- 


tenant, fendant, and as he had enjoyed the benefit of bis 
contra, the action can be ſupport'd. Atkinſon 

ve Pierpoint 1775, per Deniſon, 7. Bull. N. P. 
Payment of rent Where there has been payment of rent by de- 
— 0, eel fendant for 19 years, the defendant ſhall not (et 
ft up title in . up A title in another to defeat the plaintiff, Not 
another; will defendant be liable to two actions for the rent, 
| by the perſons having different titles; for tho? ano- 
ther has title, yet he cannot bring an aQion for 
the rent till he has made an entry, and recovered 
in ejectment; and then it muſt be treſpaſs for the 
meſne profits. Morgan v. Ambroſe, per Wilmat, J. 
But he my 1756. But tho' defendant could not controvert 
ſhew plaintiff's the title, yet Mr. J. Wilmot agreed, that he might 

intereſt deter- . ', d A » 
— give evidence to explain the holding under him, as 
that he was executor during the minority of 4, 
and that his intereſt was then determined; for tha 
admits the plaintiff's title, during the time de- 
fendant held under him. | 

Double rent. Tenant by parol demiſe from year to year 
is within 11 Geo, 2. c. 19., and ſubject to pay 
double rent if he does not quit after notice given. 
3 Burr, 1603. If tenant gives notice that he will 
quit, it is ſufficient, and ſubjects him to. double 
rent if he does not. bid. Timmins v. Rowlin/on, 
When leaſe is When a leaſe is expired, the tenant's reſponſi- 
n is not at an end; for if the premiſes are in 
. "7 poſſeſſion of an under-tenant, the landlord may 
refuſe to accept the poſſeſſion, and hold the or- 
inal leſſee liable, for the leſſor is entitled to te- 
ceive the abſolute poſſeſſion at the end of the term; 
and an action will lie for the uſe and occupation 

after the leaſe expired, againſt the original leſſee. 
But if the leſſor has accepted the under-tenant 


as his tenant, as by his having accepted the key 
| from 


K. Mery-le-Bow, in the ward of Cheap, was 
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from his original leſſee, while the under-tenant is in 
poſſeſſion, or rent from the under-tenant, it will 
diſcharge the original leſſee, 

Middleſex, to wit. John Denn complains of Decleration for 
Richard Fenn, being, &c. For that whereas, the the uſe of 7 
ſaid Richard, on the 6th day of Oob+r, in the e dosage tor 
year of our Lord 1794, to wit, at Weſtminſter, in goods, &c. 
the ſaid county, was indebted to the ſaid Jahn in 
50l. of lawful money of Great Britain, for ware» 
houſe-room and ſtowage, of divers goods, wares, 
and merchandiſes of the ſaid Richard, before then 
found and provided by the ſaid Fohbn, for the ſaid 
goods, wares, and merchandiſes of the ſaid Ri- 
thard, at the ſpecial inſtance and requeſt of the 
ſaid Richard, in certain warehouſes of the ſaid John, 
ſituate in Northumberland-fireet, in the ſaid county, 
for a long time before then elapſed; and being 
ſo indebted, he the ſaid Richard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at Weſiminſter aforeſaid, undertook, 
and faithfully promiſed the ſaid Jahn, to pay him 
the ſaid ſum of money, when he ſhould be thereto 
aſterwards tequeſted : And whereas, the ſaid Richard, Qzantummervic. 
afterwards to wit, on the ſame day and year 
aforeſaid, at Meſiminſter aforeſaid, in conſideration 
that the ſaid John, at the like requeſt of the ſaid 
Richard, had before that time, found and provided 
for the ſaid Richard other warehouſe-room and 
ſtowage, for divers other goods, wares, and mer- 
chandiſes of the ſaid Richard, in certain other 
warehouſes of the ſaid Fobn, ſituate in Northum- 
berland-ftreet aforeſaid, in the ſaid county, for a 
long time before then elapſed, he the ſaid. Richard, 
then and there undertook, &c, Add a count for 
money paid, and the common concluſion, | 

London, to wit. Jobn Denn complains of Ni. For the uſe and 
hard Fenn, being in the cuſtody of the marſhal, of nf e 
the marſhalſea, of our lord the now king, before the pe at defend- 
king himſelf, For that whereas, the ſaid Richard, ant's tequeſt. 
on the zoth day of Fuly, in the year of our Lord 
1794, to wit, at London aforeſaid, in the pariſh of 


indebted 


indebted to the ſaid John in 204. of lawful. money 
of Great Britain, for the uſe and occupation of a 
©» meſſuggeor dwelling-houſe, with the appurtenances, 
of the ſaid John, ſituate. in Cheopfide, in Longin 
aforeſaid, by one Jahn Moa, at the ſpecial inſtance 
and requeſt of the ſaid Richard, and by. the per- 
miſſion of the ſaid Fohn, for a long time before 
then elapſed, had, held, uſed, occupied, poſſeſſed, 
and enjoyed; and being ſo indehted, he the ſaid 
Richard, in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Lendu 
z foreſaid, in the pariſh and ward aforeſaid, under- 
took, and faithfully promiſed the ſaid John, to pay 
him the ſaid ſum of money, when he ſhould be 
Lantum meruit. thereto afterwards requeſted: And whereas, afters 
wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, in conſideration. that the ſaid Fobn, at the 
like requeſt of the ſaid Richard, had before that 
— time, permitted and ſuffered the ſaid John Miore 10 
have, hold, uſe, occupy, poſſeſs, and enjoy a cet- 
tain other meſſuage or dwelling-houſe of the ſaid 
ahn, with the appurtenances, ſituate and being 
in Cheap ſide aforèſaid; and that he the ſaid Joh 
More had, according to that permiſſion, beld, 
uſed, occupied, poſſeſſed, and enjoyed the ſame, 
far a long time before then elapledy he the ſaid 
Richard, then and there undertook, add faithful 
promiſed the ſaid aba, to pay him ſo much money 
as he therefore reaſonably deſerved to have, when 
he the ſaid Richard ſhould be thereto after warde 
requeſted ; and the ſaid Jabu auer, that he there ·- 
fore reaſonably deſerved to have of the ſaid Richard: 
aforeſaid, in the paiſh and ward-aforeſaid, whereof 
the ſaid. Richard afterwards. to wit, an the ſame 
day and year aforeſaid, there had notice. Add the 


common coneluſion. „ Ne Ae 
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darry, to wit. Jahn Dan complains of Richard For horſe west, 


marſhalſea of our lord the now king, before the 
king himfelf, Hur that \ whereas, the aid! Richard, 


on the 10th day of , Septamber, in the year of our 


Lord 1794, to wit, at Gaildford, in the ſaid 
county, was indebted to the ſaid Jabs in 20. of 
lau ful money of Great Britain, for horſe meat, 
ſtadling, care and attendance, by the ſaid Jabn 
before that time found, provided, and beſtowed, 
for in and about the feeding and keeping of divers 
borſes, mares, and geldings, of the ſaid Richard; 
and for the ſaid Richard, and at bis ſpecial inſtance 
and requeſt; and being ſo indebted; he the ſaid 
Richard, in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Guild- 
fard aforeſaid, undertook, and faithfully promiſed 
the ſaid John, to pay him the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted : 


And whereas, afterwards, to wit, on the ſame day Quartum merate, 


and year aforeſaid, at Guildford aforeſaid, in con- 
hderation that the ſaid John, at the like requeſt of 
the ſaid Richard, had before that time found, pro- 
rided; and beſtowed, other horſe meat, ſtabling, 
care and attendance, for in and about the feeding 
and keeping of divers other horſes, mares, and 


geldings of the ſaid Richard, and for the ſaid 


Richard, he the ſaid Richard, then and there under- 
took, and faithfully promiſed the ſaid Fobn, to pay 
him ſo much money as be therefore reaſonably de- 
ſerved to have, when he the ſaid Richard ſhould 
de thereto afterwards requeſted ; and the faid Fohn 
wers, that he therefore. reaſonably deſerved to 
have of the ſaid Richard other 201. of like lawful 
money, to wit, at Guildford aforeſaid, whereof 
the faid Richard afterwards to wit, on the ſame 
day and year aforeſaid, there had notice. Add 6 
cnt for money paid, and common concluſion. | 

NM. Z. I have feen many declarations of this 
fort, whore two counts for work and labor by the 
plaintiff and his ſervants, and goods ſold and deli- 


vrred, have begn added; Cr CES 
x 


zun, being in the cuſtody of the marſhal,” of the fie 


/ 


305 


g. and at - 
G 


— hs. — 


9 4 4 12 1 Þ ” * 14 * oy 
— — — — - CG. 0 Fo —E—̃ — warren mth eons oe — 


— 7 FXAE - 8 
— — Z CAPS 


N 
"| 
1 


rr ⁵˙ ¹lJL 8 


—— mary: 


. 


922 


— 2 —_ — - —— - : 5 . — . 1 — 22 EX * * * « - * Y * "Pri, — Fy 74 i 
— — — Jn "I*: —_ * — — 3 . a a 
—————— —— — PP tree ern TH ven WAITS 7 om non ter „ 


306 | Detlaratians in-Aſlumplit,” 


the whole of ſuch a bill may be tecovered under the 


above declaration: but if there has been-awaccount 


ſtated and ſettled, then add an in mul computaſſit. 
For ihe agiſt- 42 Kent, to wit. $16 Richard: Noc, late of . 
ment of cattle. in the ſaid county, yeoman, was attached to 
anſwer Jabs Doe in a plea of treſpaſs pn the oale ; 
and whereupon the ſaid John, by J. S. his attorney, 
_ complains, For, that whereas, the ſaid Richard, on 
the 20th day of, Odteber, in the year of our Lord 
1794, to wit, at Maiaſſone, in the ſaid county, 
was indebted. to the ſaid Jabs in 40. ofrlawful 
money of Great Britain, for the agiſting, feeding, 
keeping, and depaſturing, of divers cattle of the (aid 
Richard, by the ſaid Jobn before that time agilted, 
fed, kept, and depaſtured, in the lands and paſture: 
of the ſaid, Jahn, for, à long time then elapſed, ſot 
the ſaid: Richard, and at bis ſpecial inſtanpe and 
requeſt; and being ſo indebted, he the ſaid 2 
- undertook, and then and there faithfully promiſed 
the ſaid Zobn, to pay him the {aid ſum of money, 
when be ſhould be thereto afterwards requeſted: 
Naim meruit, And tuberens, afterwards to wit, on the ſame day 
and year aforeſaid,. at Maidſtone aforeſaid, in con- 
ſideration that the ſaid Jahn, at the like requeſt of 
the ſaid Richard, had befgge-thattime agiſted, fed, 
kept, and depaſtured, in the lands and paſtures 
of the ſaid Jahn, divers other cattle of the ſaid 
Richard, for.a long time then elapſed, he the (aid 
Richard, then and there undertook, and, faithfully 
promiſed the ſaid; Fobn, to pay him ſo much money 
as he therefore. reaſonably deſerved to have, hen 
he the ſaid Richard ſhould. be theretovaſterwards 
_ zequeſted ; and the ſaid John avers, that he chete- 
fore, reaſonably deſerved to have of the ſaid/ Rich- 
ard other 20l. of like lawful money, tolmit, at 
Mdeid/tane aforeſaid, whezeat the ſaid Richardealter- 
wards, to wit, on the ſame day and year»atore* 
ſaid, there had notice. Add a count / mmo 

laid out, and common concluſion e H 5 
. B. Some add two counts for: work and 

labor but where is the nageſſity Tender 
. by the feeding on the land, and not by any work dune. 
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Literat, ip aw other men's ey ben Agiftment, 
into any ground at a certain rate per week. moo —_Y 


are taken in by the ſcore, ſo are un ger day. 
is ſo called, becauſe the cattle/ ate fu {- 3% 
"that is, to be. levant and. couchant there and many 
great farms are employed to this purpoſe. Aiſi- 
ment, is likewiſe the profit of ſuch feeding in a 
ground or field, and extends to the depaſturing'of 
barren cattle of the 2 for which tries ſhall 
be paid. to be parſon. | 
takes in a Bolte, 6 

ic epgſture | in bis grounds, which the law 
calls agim de takes them upon an implied con- 
traf, to return, them on demand to 4 owner. 
_ Ger. 271. 75 Fa 8040 

f A. takes a gel to paſture, 105 the ing 
be ſtolen, no . againſt A., unleſs he had 
made a ſpecial al fo umpſit * 22 him; for the 
undertał in is to ſeed the gelding in the 
fields and in Ws open air, and not to keep him 
ſafely, as an hoſtler is obliged to do in his ſtable ; 
and the law will not ſtretch men's promiſes beyond 
their (firſt undertaking, Moor. 543. 1 Beust 
br. 24 

If in an indebiſatus aſſumpſit the plaintiff en 
that the | defendant was indebted to oo, eee 
in 10h. for. the feeding and agiſiment of bens, an 
for 45 et- 4 3 pork the de- 
: fendant habit“ et recep. This is à good declara- 
tion ; for tho” ĩt be ver ſufficient to ſay that he was 
indebted generally, becauſe that may be for rent 
upon leaſes, or debts upon | ſpecialties, yet this is 
certain enough, for as well the wares and mer- 
ehandiſee, as the paſturing and wheat, are perſoral 
things, for which an lampe may be eie. 
Heb. 5. Vide Null! Rep. S. C. 

If 1 pots his beaſts into B'S oaſture,” on an 
MOTT B. E n e. 

Can - 
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B. cannot retain the beaſts df A. until be bath 
paid him the money, unleſe this were at firſt pro- 
vided by their agreement; but the only repedy 
that B bas, is upon the contract. Cre. Car. 271. 
* Was "KY Wy Vt 37 


2 Kol. Abr. 9121 


For the hire et  Torkfbire, ff. Dehn Denn complains of Ri. 


horſes, 


chard" Fru, being in the aiftody of the martha, 
of the" mafſhaa, WP bur lord the now king; be- 
fore the king hichfeff, Fu, thut whereas, the fand 
Reit bard, on tie 'roth' diy of Obey; in the year of 
our'"Lord: 1794, to wt, at Dunciſfer, in the Rid 
county, was indebted to che fail John in 40k of 
lawful money of Great Britain, for the hire! bf 
divers horſes, "mares, and geldings, (4) f tbe hit 

hn, by him the fad h before that rithe Tet to 
nlte to the ſaid Richard and at his ſpecial inffance 
and tequeſt, and by him the ſaĩd Rirbard; actord- 
ing jo that letting to hire, had and uſed'; and be- 
ing ſo indebted, he the faid Richard, in"eonfidera- 
tion thereof, ' afterwards,” to wit, on the fame day 
and year aforeſaid, at Doncaſler aforefaid; wntertook, 
and then any there faithfully promiſed the ſaid , 
to pay him the ſaid ſum of money, when he ſhould 


Duantum merit, be thereto afterwards requeſted : And whereas, aftet- 


(i Not carerid” (b) Nor material, al eſFthe fit be fo, 
$3 | a> 


wards, to Wit, on the fame day and yearaforefvid, 
at Doncaſſer aftreſaid, in conſideration that the fad 

„n, at the like inftance and requeſt of the aid 

ichard, had * before that time let to hire to the 
ſaid Richard divers other horſes, mares, and Lon 
ings, (b) / the ſaid Fobn, and that the ſaſd Nich, 
according to that letting to hire, bad unge uſeth the 


Lame; he the fafd Richard under top, and fathidll 


promiſed the fail John, to pay him ſo much me 

as he therefote reaſonably deferved to hüwe, when 
he the faid Richard ſhobld be theteto after urg te. 
qubſtes and the ſaid Jobn avers, that he there- 


fore tedſonabſy deterved'tö have of the fai Nr. 
other 40. of like lawful money, to Wit, wv Din- 

cofter aforeſaid, wherebf the faid Richar® aſter- 
RY POL 5420 HE oat 19d 2 
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wards, 


Dotlansrians in Aſſumpſir⸗ 
wards, £0, wit, on the ſame day and year WIT 
there bad — ee en laid = 


and common ee e JUST. v1 1313 tte 
N U Ne 11 L ** 008 anleiten ont 
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7 
lin YALL "if its r . ves 

| Hiring and borrowing, are A? by which 6 
quali hed property. may be transferred to the, h — ar 
borrowery: in which, there, is only this difference; 
that hiring i always, for a prices, ene — * 
duional roy ig g. is merely gratuir 
os. Bug che lay in both caſes (is the ſame. 
Tbey at aa hath, . FoatraQs,, whereby the poſſeflion, 
and a trankent,propertyg,is. transferred ſot a parti: 
* time or, ule, en cendig o and agreement is refers 
grads; (0. hized, or. Brod, as ſoon as. the t time 

is * uſe perſot med; together with the 
price or deen (in caſe of hiring), Fes expreſaly 
agreed: On by the, parties, ot left to be impliad by 
laws — to the value of the ſervice. By 
his: mutual contract, the 2 pr e gains A 
temporary property in the thing nt ed, accompanied 
with an implicit condition to uſe it with madera- 


tion, and hot abuſe it; and the owner or. lender 


retains a.reverfionazy, incereſt | in the fame, and ac- 
1 a bew property in the price or jroqard- 
Thus, if a man bices, or. borrows a borle A 
month, e has. the. poſlefion, and a,qualified pro- 


perty therein, during that period; on the Expira- 


tion of Which, his qualified pr roperty. determines, 
and Ihe ownet becomes 2 caſe of 5 


Fond wy ee 2 5 Ar, the 
70. Jac. 236. at, 


F 8d a vy = or It another bis horſe. e 
want af , keeping he die, the owner may, 455 


an action, 40 repair the damage ſultained by the 
ce if a man lend another. his 2 — 
tath bis land, a 7 by, the gligenece of. 
— they are drowned, an 9 5 on the caſe 
lies. 5 Gro. 14. Cro. Eliz. 777. 784. The rea- 


"= ia, that When a * botrows or hires any 


thing, 
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For the hire of 


thing, and only uſes it according to the purpoſbs of 
the Joan, that contrhet bear? m Bur from Aut. 
cidents that are conſequent upon fue uſuge j for 
there is no reaſon why the borrower” ſhould” not 
have the uſe of it according as the owner had 
licenſed and empowered him; and if any unavoid. 
able "abcident happen upon ſuch a NNbentei the 
lender muſt fmapote it*t6\ che folly of Mn per 
mfñon: but if it happened through the ee 
of the borrower; then it is fit he Ae ſhould uf 
for hat, whefeby ie detomes injuridus 160 the 


tender, * Do, & Sri. 128. b.. W 29man 46x 
another a horſe and he dies of Giſeaſeß dhe borfoHet 


is excuſed. Sol DP £199) boo 144 ION IRA HEEL RATS 
Was indebted to the faid"JoÞn im 5h. f lawful 
money of Great Bririn, for the dire of dhe 
goods and chattels of the ſaid oh, 'by-Hittibefoie 
that time let to hire to the ſaid Richard ang u 
ſpecial inſtance anti requeſf, and byt the Ta 
chard,” according to that letting to hiren Mad ul 
uſed, for à long titne then elapſed; and heſng fd 
indebted, he the faid Richmad in confiverntivh 
thereof; GM. en, de 


Quantum meruit, Ind 'whertas, afterwards; to wit; On; Seel at, 


horſe covering a 


&e. in confideration that the'faid Fob, at there 
requeſt of the faid Richard, had before that tim ſet 
to hire to the ſaſd Richard divets other goods nöd 
chattels of the ſaid Jubn, to be uſed and employed 
in and about the buſineſs of the ſaid Richura and 
that the faid Richard, by virtue of that letting to 
hite, had and uſed the ſame, for à long time when 
elapſed ; he the ſaid Richard, then dd thett un- 
dettook, &c. Add a count for money laid et, 
and common concluſion .. Neon 
Midaleſex, to wit. John Denn complalns of 
Richard Fenn eſquire, (having privilege of parſia- 
ment,) of a plea of treſpaſs on the caſe,” For nul 
whereas, the ſaid Richard, on the 20th day of 
September, in the year of our Lord 1794. to wit, 
at Veftminfter, in the ſaid county, was indebted. 
to the laid John in rol. of lawful” money of Greet 
* Britain, 


22 
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Dec arnttons in -A ffumplit. 
Britoin, for the uſe of a eertain ſtone-horſe of the 
ſeid John by ede aid Riebard before that time had 
and oſed, for in and about the covering of divers 
- mares of the ſaid Richard, and for the ſaid Richard, 
and at his ſpecial inſtanee and requeſt; and being 
fo indebted, he the ſaid Rebard, in conſideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at Myminſter aforeſaid, undertook, 
and then and there | faithfully prorhiſed the aid 
Jebn, to pay him the (ſaid ſur of money, when 


de ſhould} be thereto+afterwards requeſted: And 2ranrem mai. 


whereas afterwards to wit, on the ſaid day and 
year aforeſuid, at Mi minſſer aforeſaid; in eonſi · 
deration that the "ſaid Jahn, at the like requeſt bf 
the ſaid Richard, had before that time ſuffered and 
permitted u certain” other ſtone-horſe, of him the 
ſaid Niabur d, to cover divers other mares of the 


' aid: Richard g and chat the ſa id: ſtone horſe of the 
ſaid Rithard' had weeordingly covered the ſaid laſt- 


mentioned mates of the ſaid Richard; he the ſaid 


Richard; dhen and. there undertook, and faithfully 
promiſed the ſaid John, to pay him ſo mueh money 


as he therefore reaſonably deſerved to have when 


he the ſaid Rirbord ſhould: be thereto afterwards 


requeſtedz and*the ſaid Jabs avers, that be there- 
fore reaſonably deſerved to have of the ſaid Nfabard 
other 101; of like lawful money, to wit, at H- 
min ſher aforeſaid whereof the faid Richard: aſter- 
wards, to wit, on the ſame day and year aforeſaid, 


- there had notice. Some add two counts for work 


done by plaintiff and bis horſes, and money laid 
out; but as the- debt atiſes ſor the laap any, I fon 


no reaſon io enlarge the declaration by adding un- 


neceſſa ry counts, which, in every caſe, ſhould be 
avoided; d the common concl oon. 


N. B. Fbere is uſually an agreed price be- 


twee n the parties for the leap; therefore the plain 


tiff will recover on proof of that ſum agreed on, 


which will be on the firſt count. 


ad ann A 


Middleſex,, to wit. Jobn Denn complains of For the uſe nd. 


occupation. 


Richard Funn, being in the cyſtody of the marſhal, 8. 
e X 4 of cs, 


A 


, in 


of the marſhalſea, of our lord the naw king, de. 
fore dhe king himſelf, Far that rwhereas, the. ſaid 
Acbarde ontihe 9th day of September, in the year 
- of out Lond. 1794 to wit, at HH minor, in; the 
ſaid county; was indebted, to the (aid Fobn in 100 
of lawful money of, Great Britin, | for the uſe and 
occupation of a certain pew of the ſaid John, in 
the pariſh chutch of Ft. Climent Danes, in the (aid 
county, by ahe {aid Richard before that time bad, 
+; Uſed, ogaunied, poſſeſſed, and enjoyed by himſelf, 
a and diner mother perſons, of, bis family, every 
Sunday and baliday (a), tor — time then elapſed, 
+ {or;xhe. (heating and attending therein of divine 
bſegvice, i parformed inuhe ſaid church, by the per- 
ii miſſion of the ſaid John, and at the ſpecial inſtanee 
and cequeſt of. the ſaid. Richard and being ſo. s- 
debted, he the ſaid Richard, in gonſideration them - 
of, „after wards, to wit, on the. ſame day and year 
- #fareſaid,..at Mei mi q ; afpreſatd,, undenook, and 
then ang thete faithfully promiſed the ſaid obs, 10 
pay bim the. (aid money, when he ſhould be thereto 


Quantum meruit, afterwards requeſted : And whereas, afterwards, to 
ni ein, it, on the ſame day and year aforeſaid, at V. 
.. + , infer. aforeſaid, in conſiſeration that the {aid 


Jeln, at the l. xe xequeſt of. the ſaid Richard, bad 
before that time permitted the ſaid. Richard, and 
divers other perſons; of bis ſamily, to ſit n and uſe 
2 certain other, pewi of the ſaid Richard in the 
« Pariſh church of St; Clament Danes aſoxe ſaid, in 
the ſaid county, to heat and. attend divipe ſervice 
tbere, and. that the did Kicherd, and din ers other 
of big family, had, according to that permiſſion, 
{at in and uſed he ame, for along time then 
elapſed t be the ſaid, Richara, the ꝑ and. there under - 
took, and faichſullyptomiſed the {aid Fobn, to pay 
bim ſo, much money as he therefore, reaſenably-de- 
ſeryed: to ran he be. ſaid. Richard ſhould 
be thereto. afterwards requeſted; and the ſaid Jo 
vers, that he therefore reaſonably deſerted to have 


SY A654 G1% zaun vi 9, anti 8 e eee 


1 01985 () og words do not ſeem to be at all, neceſſary. 1 


of the ſaid Richard other 4.07. of like lawful monex. 
to-wity at H#/gfminflor-atoreſaid, whereof, the ſaid * - --* 
Richard afterwards,» to wit, on the ſame day and 

year aforeſaid, there had notice. Add the * 

mon concl uſion. e 1 + l 


Is 446 e eee en Fw Jae, FS 
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"The nieht to b l in > ai a\chorch 
ariſes either from projeriptions! ay; appurtenant to a 
meſſuage, from keeping it in repzir, ot from! a 
faculty from the brdinary for in him is the diſpo- 
fition of all the pews (except thoſe claimed by 
preſcription ). Gibſ. Coder. 221. An-uninterrupted 
pollefhon i for , 60 years will not give a title, if 
neithet a faculiy ot 3 appears, I Term Rep. 

428. Stoct vB 

Peus in the church are in nawre;of: deir looms, | 
which may de ſcend by cuſtom jmmemorial (with- _. . .... 
dut any eccleſiaſtical concurrence) from the anceſtot 
to the heir. %a Blacks Com. _— an 2 72. 20g. 

12 Rep. Io lt ns | » 

The diſpoſition of the pews is ae ; facie i in ran 
ordinary ; and in caſe of any diſturbance in the de ordinary. 
enjoyment «of the pew, the plaintiſf muſt make 
out his title either again the ordinary, or againſt a 
wrong-doer,, by ſhewing bis title by preſcription to 
the pew, a8 appurtenant to a meſſuage, or under a 
faculty from the ordinary, 1 Term Rep. 428. ' Stack 
v. Booth ; and, it ſeems, an unintetrupted poſſeſſion 
of 60 years will nat give a title, if neither a faculty 
or preſeription\ appears. hid. See 1 Will. 326, 
in an action agaiolt a ſtranger for diſturbance, * 

In the action for. the . hire of the pew, there 
does not ſeem to be any thing more to prove, than 
the price agreed on for the uſe of the pew, and 
that defendant uſed ſame in bis family. The right 
cannot in this caſe be contended; therefore evi- 
dence of its being the plaintiff's pew, without the 
faculty, will, I take it, be ſufficient with the above 
eridenes of the #greement for the price to ſit therein. 

Londen, 


Lg 


% 


* 
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For goods bar- Lorien; to wit. Jun Ded eomplains 8 X. 
$aince and fold, h Henn being in (be cuſtody of the mi 


Yycar sforeſaid, at London 3 the poi 


of che marſhulſea, of our lord. the now king; be⸗ 
"fore the king himſelf, For that whireary che aid 
Richard, on the 10th day of September in the year 
of our Lord 1794, at Lenden afoteſaid, in the 
pariſh of St, Marg. le. Blu, in the ward of Cheap, 
was indebted to the ſaid 7% in 50. of lawfl 
money of Great Britain, fot divers g | 


| goods, wares, 
and merchandiſes;- by the ſaid Fibn before that 
time bargairied-arid ſold to the ſad" Rif and at 
pie ſpeeſal inſtance and requeſt 3'-asd-1 being ſo 
indebted, he the ſa d. Richard, in Confideration 
Wierech; after wrde tos wit, om dhe ſame day and 


Ind ward aforeſaidy 'undertack, ix faithfully 
miſed the, ſaid 7:hn, to pay himwhe aid ſug pf 
money, when” he ſheuld be thereto afterwi#rds re- 


Aan mervit-queſted ' 151 tube vafier wards to wit, On the 


0: 161d 


ſanie d ay ad year- aforeſaid;- at Londen aforeſaid, 
-y4be._patifh\ and. ward aforeſaid, in conſideration 
that the ſeid Fobn, at the like ſpecialänſtance and 


' dqbeſt of the ſald Richard, had? before! that tine 
'* bargained/afid/fold to the ſajd-Rithard' divers other 


gs, wares, and merehandiſes; he ihe ſaid Ri. 
cbard, then and there undertook, and faithfully 
p omiſed'the ſaid n, to pay him ſo much money 
as he therefote- tevſunably deſerved to haves when 


de theſaid Richard (hbuld be thereto afterwards 


requiRed; and the ſuid/Fobr avere, that he'therd- 
"fore \reaſonobly deſerved to bave f the ſaid Riv 


char d othet ol. of · like la wſul mone vy to wit, at 


Linden aſoteſaid, in the pariſh and ward aforeſaid, 
»heteof the ſaid Richard aſtet wards-to wit, on 
the ſame day and year eforeſaid; there had notice. 
Ad a crunt for money paid, and common conciuſſun. 
Vide Rat. 29 Car 2. 6. 8 /%% ¼ r 


For an at.ornz3's Ali dali ſe, to wit. Jobi Doe, gentleman," one 


ball. 


of the attornies f the count: of our lord the no- 
king, before the king himlelf, being, according to 


the liber ties and privileges af the. eee 
Sn an 


ATE ESRC ES SETS EASSFIOnSESSEESESFERETER 


Dittarttions WAnanipfic. 3g 
and appfowed of im the fate, fromm time where? = 
the memory vf mary i not to'the contrary; preſ 
here in cut, in His on proper pettlon, comp lam 
of Rieber Nos; being ii the e Hedy off the Wät⸗ 
ſhal, of the murſhalſes, of ' ouf lord the now king; | 
before the Ring'him(cH; of a (plea of treſpaß op 
the Fe heren, the ſaſd — * Aſompſit for 
the roth day df Fly 1994 t6 wit at nner fern, and not 
Wee e Cee 14 redebied Ws the kd pg e, g 
in $07.-6t WU money of Guts Hitain; fur good, Comb, 337. 
work and labert bare hy *diligerice;” of the Tal 
bn, by him the fad John before cat time done: 
perforthed, and be ed for theꝰ ed Richer #1 
in attoriity und ſolieitor of the ſdid Richard,%up 
the retaner, and at the ſpecial inſtante and req 
of the (ald' Nir hr, i und about the" proferut 


* 
1 


and defend ing divers "ſuits in Ja arg! bquity; 
the aid Nr bar and for fees dde ad of en ay- 
ible to ihe aid Fob] do- her reſpecr; ind in" 
about the ring, making; and engroſfng, of 

vers deeds un writings for the "aid Nicbaru t 

his (ke ine and tequeſt; ad Afo for divers 
jouf es and de,nαννẽů s, by the Taid John, before 

that time taken, made, and perſôrmed, in and 

about the ſaid work, at the like inſtance and te- 

queſt of the ſaid Richard; and being ſo indebted, 

he the "ſaid Richard, in conſideration thereof, after= 

wards, ch wit, oe ume dy uri yea elne, at 
Wiftminfler #forefaid; undertook; and faithfe r. 

miſed the ſaid F-h4716 pay him the ſuid ſum vf Money, 

when he ſhould be thereto after wards requeſted: 

Hd whireas; the (iid Richard afterwards; to wit, Off uu 

the ſame day and year def, at TPrfHminfier fore 
aid, in conſid ration at th ſaid John, upon the te- 

tainer and at the like requeſt of the ſaid Rithard, 

had, before that time, done and performed other 


chard, as attorhey and folicitor of the ſaid Richard, 

in and about proſecuting and deſending of divers ; 
other ſuits i law" and equity ſor the ſaid Richard} © 
and in and about drawing, making, and * od 40 


work and labor, care and diligence, ſor the faid Ni- * 


sel divers other deeds and wiitiogs for the faid Ri. 


ard ; and had alſa.taken, made, and geiformed, 
ivers other jquroies and attendances,'ja,xzhd about 
the ſaid laſt- mentioned work, at the. like,cequeſt bf 
the ſaid Richard; he the (aid; Richer du then 
ers. undertaok, and faithfylly promiſed the 7 
Jabs, to, pay him ſo much money as he therefore 
: + ,”-» reafqnably deſeryed to have, when he, the ſaid N.. 
bed ſhould be thereto * requeſted; and 
tze ſaid Jahn avere, that he therefore reaſonably 


ſe lr to have, of the ſaid Rigbard, other 501. of 


* 


like lawful money, to wit, at Ann aforeſaid, 
whereof the ſaid, Richard, afterwardg, to wit, of 
wy | the ſame day and year aforeſajdg there had notte 
ett Hoa Add a count, for money paid, mc lant, and an.inh; 
45 mul compuiaſiir, (if an account has been ſtated and 
00 ſetiled, ] with, the, common cobclyſtbn. 
This declaration/will/ appear ſhot; wben com- 
Pate with thoſe drawn by pleaders, bu it is we 
MHrued, that it comprehends the whqleynatier con- 
d in an attorney's bill ; for there cn he no good 
'reafon for the pleaders to make r , by f di- 
401x315. Nihon, when two will jerve, the hole of which ame 
12:5»  Comprized ia the firſt two counts, . 
$T1OIVIZES ©! 107% f , Nn by” OT Pit a A, 
«Hints „ 860 10 
ae 1" IRE > Ev.) 75 : 3 N \ Notes.” | 43G e 
8 Wherever the law hes given to an perſon cei- 
Yo" ers or rewards for his employment or trouble, 
in this Actian they are recoverable. 2 Str, 747. 


Salt. 78. S830, 72307 ee HCY een 
. Attgrney.to gipge , Every attorney ſhall give to bis. client tue bills 
;n bra bl, 5 -of all the charges of ſuit, ſubſcribed with his own 


- * 


Aid 10nne> 46 hand and name, before he can charge his clievt 
with payment thereof. 3 Fae; 1. e. 9. .. 1. Nor 
ae ee mall be be allowed any fee given to any ſefjeant 
„ „or counſel, unless he produces a ticket, ſubſcrided 
with the hand of ſuch ſerjtant, &. teſtifying how 
much he hath received for bis ſe. 

No aQtion to be By fiat, 2 Geo, 2. c. 23. . made perpetual 
—_— — by 30 Geo, 2. c. 19. ſ. 75. no ae 


Declarations. in Aſlumplit. 42 


ſhall commence or maintain any action for fees or livered one 
diſburſements;. at Jaw or 1 the expirgts: | 
of one month or nure, after be ſhall have delivered Yo 
the party, ot teft for bim at his dwelling, a bill of 
uch fees, &c. written in a common hand, and i1 
Englib, (except law terms and names of writs, 
and. in words at length, (except times . 
and ſubſcribed | with his. proper band. The uſu 
abbreviations. may be uſed, 12 Geo. 2. c. Ig. f. 5. 

That ſo the client may have an opportunity 9 
booking into it, before he is run to any expence 
Hr. 633. Barnet 28. This act does not extend 
10. any bill of fees ſrom one attorney to another, . 

Stat. 12. Ce, . eh 18. . 66. 

If the dill be delivered, tbo” defendant promiſe to A bill mag be 
jay, and ſays; I do net know what to dn 101th It, and 4 ege! 
the attorney take it back again, he canbot ſupport the client, tho” 
an action on - ſuch deliyery after the month, far it be promiſe to 
ought 1 be left with him ; it being the intention of *?7 *+ 
the ſtatuteg.that the client ſhould have time to gx: 
amine the charges, and take advice on them, 
neceſſary. Brooks v. Maſon. 1 H. Black, 1 
290% 1 5 N n eee 

It has been holden, that this act does not extend Does not extend 
to buſineſs done in conveyancing, nor to the exe- e ente, 
cutor of an attorney ; and it may be given in evi- or aeminiftes- 
dence on the general iſſue, © Bull. 14 5. Comb. 344. worn. nor ſpecial 
Cole's Rp. 58. Not does it extend ta am dmi- ba 
niſtrator. Bernart, 433. Nor to a ſpeẽ agtee · 
ment. 2 Barnard, 104. If all the bu 1 de 
done at the ſeſſions, the bill will be referred Term 
Rep. 496. Gouray 14. ie 1418 

If the bill be not referred before trial, the defends If it U. t fc. 
ant ſhall not, be admitted to. queſtion, the repſoq- liel. mine al- 
ableneſs of the item, before à jury. Doug!. 188. pate the reaſon. 
Milliams v. Frith, Nor ſhall ſuch attorney be put »bleneſe of the 
to prove the ſeveral items having been actually +7 y cp nr 
done, for that is a matter to be inquired of on i the bubinets 
taxation, not before a jury, and the client's equi - '« 
elcence, and not epplying to have the bill taxed, | 
9 an admiſſioa both of the buſineſs done, and the 
| 4 teaſon- 


E Drelaratipns in<AGumpilit;; 


.» reaſonableneſs: of the charges. Nhilip ww Ruth, 
* Hereford Sum. Af. 17624 ASS; But“ thie ie re- 
ricted, and only means, that every mall item need 
not be proved, but that there muſt be a foundation 
laid, by ſheu ing the exiſtence of the vauſes and 
buſineſs for which the charges were made; and 
proving the main; articles, P. "Baron "Sayles at 
"Safes, 176% — 
An attorney +. Az attorney cannot and et- olf for buſnel 
cannot make ding] in an action at the ſuit of his client, ufleſe 
o_ EY he deliver his bill in time, ſo that it may be taxed 
delivered before previous to the trial. Dougl 199. Martin v. 
trial, and in ¶ inder. And if the account has been ſettled he. 
— tween the attorney and client, the bill ſhall not be 
taxed as of courſe. ' Dougl. 1. Hotper v. Till. 
Proof, When an attorney ſues at fuch, for: fees; he has 
no occaſion to prove Bim to de an attbrhey, 
(either by his admiſſion, or a copy from the roll, ) for 
he having ſtated himjelf to b * en rictrd and the 
defendant not pleading in abatement, admits that 
he is an attorney as ſtated, The uſual proof is, 
1. The bill delivered and ſigned, and that which'is 
produced is a true copy. 2. That plaintiff added 
. as an attorney, the retainer dy defendant, which 
may be done in a variety of ways; as coming to 
| - the plaintiff's houſe or chambers, inquiring after 
ed his cauſe,” or that he brought witneſſes, or gave 
' inſtruQions, fc. as few attornies take a auge 
retainers and the buſineſs done in genera). 
AQtion for In an action for words ſpoken of an — in 
weeds, greoef bis profefion,+ it was held, that he need not 55 


1 himſelf to be an attorney by his admiſfion,,'4 


torney, ſuffi= ' copy from the roll of attornies, proc 

. as ſuch, is ſufficient, Bert yman v5 Ne. v. Wh 

3 4 Term Rep. 366. And Ar. Juflice Buller ſaid, 
* that-in actions braught by attornies for their fets, 
the proof of his admiſſion, or by a copy ene the ral, 

ba neuer been required. Ibia. 

Declaration for - London, to wit, Joon Denn conplate et N. 

a proQur's bill, hr Fenn, being, For that whereas, the — 

e wen om the 10th day of Oober, in the "ew 


. 


Deckaratiaus in Aſuwpſicz: 
our Lotd 17945 to ait, at London afarefpidynin:tho 
pariſh, of Saint Mary-le- Bow, in the ward, of Q 
was indebted to the. ſaid John in 50. of lawful 
money of Great Brain, for the Work and labor, 
care, :diligense; add attendance. of the ſaid, Jahn, 
by him the ſeid Fehn, hefotre then done, per ſot med. 
and beſtowed, o5.'the prodier,. of the ſaid Ricbara, 
upon the retainer, aud at tbe ſpecial inſtance ang. 
requeſt of the ſaid Richard, in and about the gr gn 


ſecuting and defending. divers cauſes, ſuits, and bu- 


ſineſſes, for the ſaid Richard, and far ſees due and 


of 4ight-payable from the ſaid Richard ta the ſaid 


* 


bn, in that reſpect; and alſo in and about the 
tawing, making, and engroſiing, divers writings 
for the ſaĩd Richard, at his like requeſt ; and alſo 
for divers journies and attendances by the ſaid John, 
before that time taken, made, and performed, in 
and about the ſaid work and labor, at the like re- 
queſt of the ſaid Richard and being ſo indebted. 
be the- {aid Richard, in conſideration thereof, aſter- 
wards, to wit, on the ſame day and year aforeſaid, 
at London afoteſaid, in the pariſh and ward afore- 
ſaid, undertook, and faithfully promiſed the ſaid 


Jahn, to pay him the ſaid ſum of money. when 


he ſhould be thereto afterwards requeſted: And Quantum meruit. 


whereas afterwards to wit, on the ſame; day and 
year aforeſaid, at Londen aforeſaid, in the pariſh 
and ward aforeſaid, in confideration that the ſaid 
John, upon the retainer, and at the like requeſt of 
the ſaid -Richard,n had before that time done, per- 


ſormed, and beftowed, other bis, wotk and labor, 
care, diligenee, and attendance, ante precber of the 
ſaid Richard, and upon his retainer, in and abaut 


ihe proſeeutiag and deſending dives: other cauſes, 


ſuits, and buſineſſes, for (the ſaid Richards and in 
and abqut the dtawing, making, and: engtoſſing,. off 


divers writings. for the ſaid Richard 3, andchad alſo, 
at the like requeſt ,of\ the; ſaid. Richard, taken, 


made, and peslormed, divers other jqutnies and + 
attendances, in and about the ſaid Jait-mentioned 


work, he the ſeid Riebard then and there under- 


HA = took, 
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took, and foithfully promiſed the ſaid Fobn, to 
him fo much money as he therefore reaſonably de- 
ſerved to have, when he ſhould be! thereto after- 
wards requeſted ; and the. ſaid Jobs avers, that he 
therefore reaſonably deſerved to have of the ſaid 
Richard, other $01. of like lawful money, to wit, 
at Londm aforciaid, in the pariſh and ward afore- 
ſaid, whereof the ſaid Richard, "afterwards, to wit, 
on the ſame day and year aforeſaid, there had no- 
tice. Some add two counts for work done gene- 
rally, but I ſee no reaſon for it; add a count for 
money paid, and if neceſſary, money lent, and 
— inſimul computaſſet, with the common conclu- 


| Notes, 


P; ofters, in the Commons, are perſons ſxilled in 
the civil and eccleſiaſtical laws, who exhibit theic 
proxies, and make themſelves parties for their cli- 
ents to draw up acts and pleadings, prepare cauſes 
for ſentences, and attend the advocates with the 
proceedings. ,They are admitted by the arch- 
biſhop's fiat. | | 

Libel in the ſpiritual court for a proctor's fees; 
motion for a prohibition. Court ſaid, Where 
there is remedy at /aw, the ſpiritual court ought 
not to proceed; and this caſe depends upon a ca- 
tract and retainer, and granted the motion. Bunb, 


170. Davies v. Williams. 3 Keb. 441. © 


For the work, &c. beſtowed as the proctor of 
the ſaid Richard, upon his retainer, in and about 
the proſecuting an appeal, from a ſentence pro» 
nounced by the arches court of the court of Can- 
terbury, to the high court of delegates; and in and 
about other the buſineſs of the ſaid Richard, and 
for the ſaid Richard, and at his ſpecial inftance and 
requeſt ; and for certain fees due and of right pay- 
able from the ſaid Richard to the ſaid Fohn, in that 
reſpect; and being ſo indebted, & e. e 1 
| a 


F . S FJS Kr 72 


nr ? # a &* ? IR 0 Mumpfit 


In conſiderstion that the ſaid Richaruy at the Quantum mereit, 


like requeſt of the ſaid John, had beſore thatitimo 
done, performed, and beſlowed, other his work: 


and labor, care, diligence, aad attendance, as the 


proclor of the ſaid Richard, and upon his retainer, 
in and about the proſecuting a certain” other ap- 
peal from a ſentence pronounced by the atches 


court, of the ſaid court of Canter hury, to the ſail 


high court of delegates, and in and about athetithe 
buſineſs of the ſaid Richard, and for the ſuid Ri- 
chard, at his like requeſt ;; he the ſaid Richord then 
and there undertook, &c. Add money paid, and, 
if neceſſary, an inſimul computaſſet, with the coni- 


mon concluſion. 


Middleſex, to wit. John Dinn complains of For teaching of 
Richard Fenn, being, &c, . For that whereas, the 3 * 


ſaid Richard, on the 2 3d day of April, in the year 
of our Lord 1794, at Veſiminſter, in the ſaid coun- 
ty; was indebted to the ſaid ohn in 40l. of lawful 


money of Great Britain, for the work and labor; 


care, ſkill, and diligence, of the ſaid Fohn, a8 4 
muſician and muſic- maſter, by the ſaid ohn, before 
that time, done, performed, and beſtowed; in. and 
about the teaching the. wife of the ſaid Richard 
muſic, at the ſpecial inſtance and requeſt of the 
ſaid Richard,” and for entrance - money, due and of 
right payable from the ſaid Richard to the ſaid 
John, on that occaſion; and for divers journies 


and attendances before that time mad iy the Taid 


Jibn, on the afoteſaid occaſion, at the liłe requeſt 
of the ſaid Richard j he the ſaid Richard, in cun- 


ſideration thereof, afterwards to wit, on the d aq 
and year aforeſaid, at Weftminſter afoteſaid, undes 
took, and faithfully promiſed the: ſaid Jobn, to paß 
him the ſaid ſum of money, when he ſhould b 


© 4 2-H} 
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thereto afierwards tequeſted: And tobereas, after · Maaium m 


wards, to wit, on the ſame day and-yetr-aforeſaid,/ 
at We/tminſter afoteſaid, in eonſideratian that the 
ſaid Jahn, as a muſician and muſic- maſter, at the 
like requeſt of the ſaid Richard, had þefore that 

time done, 3 beſtowed; other — 
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work and labar, care, ſkill, and diligence, in and 


about the teaching the wife of the ſaid Richard 


muſic, and had performed and made, divers other 
journies and attendances on that occaſion, at the 


like requeſt of the ſaid Richard; be the ſaid Ri. 


chard then and there undertook, and . faithfully 
promiſed the ſaid Jobn, to pay him ſo much mo- 
ney as he therefore reaſonably deſerved to have, 
when he the ſaid Richard ſhould be thereto after- 
wards requeſted ; and the ſaid Jabn avers, that he 
therefore reaſonably deſerved to have of the (aid 
Richard, other 40l. of like lawful money, to wit, 
at Wi/tminſter aforeſaid, whereof the ſaid Richard, 
afterwards to wit, on the day and year aforeſaid, 
there bad notice. Add a count for money ex- 
pended, and common concluſion, 

| Eſſex, to wit. Fobn Denn complains of Richard 
Fenn, being in the cuſtody of the marſhal, of the 
marſhalſea, of our lord the now king, before the 
king himſelf, For that whereas, the ſaid Richard, on 
the 18th.day of Fuly, in the year of our Lord 
1794, to wit, at Chelmsford, in the ſaid county, 
was indebted to the ſaid Richard in 100. of law- 
ful money of Great Britain, for divers (a) horſe, 
mares, and geldings, by the ſaid Fohn, before that 


time ſold and delivered to the ſaid Richard, at his 


ſpecial inſtance and requeſt; and being fo in- 
debted, he the ſaid Richard, in confideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at Chelmsford aforefaid, in the county 
aforeſaid, undertook, and then and there faithfully 
promiſed the ſaid Fobn, to pay him the ſaid laſt- 
mentioned ſum of money, when he ſhould be 
thereto afterwards requeſted : And whereas, after- 
wards, to wit, on the ſame day and year afore- 
ſaid, at Chelmsford aforeſaid, in conſideration that 
the ſaid Fobn, at the like requeſt of the ſaid N- 
«hard, had before that time 510 and delivered to 


the ſaid Richard, divers other (b) horſes, mares, 


(a) Sheep and lambe, (b) Sheep and lambs, 
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and geldings, of him the ſaid hn, he the ſaid Ri- 
chard then and there undertook, and faithfully 
promiſed the ſaid John, to pay him ſo much money 
as they were reaſonably worth, at the time of the 
fale and delivery thereof to the ſaid Richard, when 


he ſhould be thereto afterwards requeſted ; and the 


faid John avers, that they were reaſonably worth, 
at the time of the ſale and delivery- thereof to the 
ſaid Richard, other 100. of like lawful money, to 
wit, at Chelmsford aforeſaid, whereof the ſaid Ri- 
chard, afterwards, to wit, on the ſame day and year 
aforeſaid, there had notice. Add a count for mo- 
ney paid, and common concluſion, 

In all caſes for the ſale of cattle, the ſecond count 
is on a quantum valebat, as much as they were worth, 
at the time of the ſale and delivery, 


Was indebted to the ſaid Fobn in 10d. of lawful For the uſe and 


money of Great Britain, for the uſe and hire of 2 ly. 


certain chaiſe, called a whiſkey, and a certain horſe 
of the ſaid Jahn, by the ſaid Fohn, before that 
time, let to hire to the ſaid Rickard, at the ſpecial 
inſtance and requeſt of the ſaid Richard, and by 
him the ſaid Richard, according to that letting to 
hire, had and uſed; and being ſo indebted, &c. un- 
dertook, &c. 


And whereas, afterwards, to wit, on the ſame Qzantum merxit, 


day and year aforeſaid, at Wefimin/ter aforeſaid, 
in conſideration that the ſaid John, at the like re- 
queſt of the ſaid Richard, had before that time let 
to hire to the ſaid Richard, a certain other chaiſe, 


called a whiſkey, and a certain other horſe of the 


ſaid Jan; and that the ſaid Richard had, accord- 
ing to that letting to hire, had and uſed the ſame, 
he the ſaid Richard then and there undertook, and 
faithfully promiſed the ſaid John, to pay him ſo 
much money as he therefore reaſonably deſerved 
to have, when he the ſaid Richard ſhould be there- 
to afterwards requeſted ; and the ſaid F-bn avers, 
that he therefore reaſonably deſerved to have of the 


ſaid Richard, other 10/1, of like lawful money, to 
wit, at Weftminfler aforeſaid, whereof the ſaid Ri- 
| 1 2 chard 
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of a whiſ- 
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thard, afterwards to wit, on the day and year afore- 
ſaid, there had notice; Add a count for money 
paid, and concluſion. £49) 

This precedent may be made uſe of for the hire 
of a job-coach, by —_— the hire of a certain 
coach, and a pair of horſes, 2 the ſaid plaintiff; and if 

for a poſt- chaiſe and horſes, ſay, for the hire of a certain 
' poſt- chaiſe and certain horſes of the ſaid plaintiff, to 

wit, two horſes, or four horſes, as the fact is. 
Declaration for Moörceſterſbire, NM. Fohn Denn complains of 
wn mag > aaa Richard Fenn, being in the cuſtody of the marſhal, 
ſold and deli- Of the marſhalſea, of our lord the now king, before 
vered. the king himſelf, For that whereas, the ſaid Richard, 
State the day on the 1ſt day of Augu/?, in the year of our Lord 
74 — 3 1794, to wit, at Upton, in the ſaid county, was in- 
eee — debted to the ſaid 7abn, and one Thomas Roe in his 
and after deli- life-time, and whom the ſaid Fohn hath ſurvived, 
— of the in 401. of lawful money of Great Britain, for di- 
Arey vers goods, wares, and merchandiſes by the aid 
John and Thomas, in the life-time of the (aid The- 
mas, before that time ſold and delivered to the ſaid 
Richard, and at his ſpecial inſtance and requeſt; 
and being ſo indebted, he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at Upton aforeſaid, undertook, 
and then and there faithfully promiſed the ſaid Jahn 
and Thomas, in the life-time of the ſaid Thomas, to 
pay them the ſaid ſum of money, when he ſhould be 
Quantum meruit, thereto afterwards requeſted: And whereas, after- 
wards to wit, on the fame day and year aforeſaid, 
at Upton aforeſaid, in conſideration that the ſaid Jon 
and Thomas, in the life-time of the ſaid Thomas, at 
the like ſpecial inſtance and requeſt of the ſaid Ri- 
| Chard, had before that time ſold and delivered to 
the ſaid” Richard, divers other goods, wares, and 
' merchandiſes, he the faid Richard then and there 
undertook, and faithfully promiſed the ſaid Jobs 
and Thomas, in the life-time of the faid Thzmas, 
to pay them ſo much money as they therefore rea- 
' ſonably deſerved to have, when he the ſaid Richard 
mould be thereto afterwards requeſted; and * 
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aid John avers, that the ſaid John and Thomas, in 


the life-time of the ſaid Thomas, therefore teaſon- 


tbly deſerved to have of the ſaid Richard, other 
40l, of like lawful money, to wit, at Upton afore- 
aid, whereof the ſaid Richard, afterwards, to wit, 
on the ſame day and year aforeſaid, there had no- 
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tice: And whereas, the ſaid Richard, afterwards, to Money paid, 


wit, on, &c. at, &c. was indebted to the ſaid John 
and Thomas, in the life-time of the ſaid Thomas, in 
other 40l. of like lawful money, for money by the 


ſaid John and Thomas before that time paid, laid 


out, and expended, to and for the uſe of the ſaid 
Richard, and at his like requeſt ; and being ſo in- 
debted, he the ſaid Richard, in conſideration thereof, 
afterwards, to wit, on, &c. at, &c. undertook, 


ke, add a count on an inſimul computaſſet : Yet the Breach, 
ſaid Richard, (altho' often requeſted, &c.) hath not 


yet paid the ſaid ſeveral ſums of money, or any 
part thereof, to the ſaid Fohn and Thomas, in the 


life-time of the ſaid Themas, or to either of them, 
or to the ſaid Jabn, ſince the deceaſe of the ſaid 


Themas, but he to pay the ſame, or any part there- 


of, to the ſaid John and Thomas, in the life- time 


of the ſaid Thomas, or to the ſaid Jahn ſince the 
death of the ſaid Themas, or to either of them, 
hath hitherto wholly refuſed, and ſtill refuſes, to 
the ſaid John, his damage of 40l. and therefore he 
brings his ſuit, &c. pledges, &c. 


Notes . 


Partners are where two or more engage or Agree Partners, what, 


to come in, ſhare and ſhare alike, to any trade ot 


bargain, | 


If two or more engage in a joint undertaking, Not neceſſary to 


io the way of trade, or enter into copartnerſhip, 
it is not neceſſary to provide againſt ſurvivorſhip, 


for by a maxim of the common law, jus accreſ- 
endi inter mercatores locum nan habet; and this is 


lar the benefit of trade and commerce, that the 
hy Y 3 fruits 


provide againſt 


ſurvivorſhip. : $ 
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When all - 
ners ſhoul 


When a particu» 
lar parinerihip. 
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fruits of each perſon's labor and induſtry ſhould 
deſcend to their children and families. 

But if two joint merchants make B. their factor, 
and one dies, leaving an executor, this executor 
and the ſurvivor cannot join in an aQion againſt 
the factor; for tho' the duty does not ſurvive, yet 
the remedy does, and therefore, on recovery, he 
muſt be accountable to the executor for that. 
2 Salk. 444 Lord Ray. 340. * Wy 

Where there is a partnerſhip demand, all th 
partners ſhould join in the action, for the contract 
and undertaking is joint; and if one bring the 
action only, the defendant may take advantage of 
it at the trial, and nonſuit the plaintiff, for the con- 
tract is not the ſame. But in caſe of a tort, this 


muſt be pleaded in abatement. 2 Str. 820. Legliſe 


v. Champante. | 

It is ſaid, if one partner be out of the kingdom, 
and not amenable to the proceſs. of the court, 
the plaintiff may proceed ſingly againſt the other, 
2 At. 519. | | 

Where money is owing to two partners, and 
after the death of one it is fixed to a third perſon, 
the ſurviving partner may maintain an action for 
money had and received, in his own right, and not 
as ſurvivor, 2 Term Rep. 476. Smith v. Barrow. 

One partner may maintain an action for money 
had and received, againſt the other, for money re- 
ceived to the ſeparate uſe of the former, and wrong- 
fully carried to the partnerſhip account. 2. Tum 
Rep. 476. 8. C. s ö 

I two are partners as attornies, &c. and one 
receive money to be laid out on mortgage; the 
other is anſwerable for the amount, tho? his part- 
ner gave only his ſeparate receipt. Coup. Rep. 814. 
Will v. Chambers. : 

_ Perſons may be partners in a particular concern 
or buſineſs, but that, notwithſtanding, if they do 
not appear to the world as partners, it ſhall not be 
ſufficient to conſtitute a general partnerſhip, and 


make them liable in other caſes not connected = 
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ſuch particular buſineſs. Lord X. De Berkom v. 
Snith, Trin. Sit. 1793. | 

If in point of fact, parties are not partners in As to repreſent- 
utor trade, yet if one ſo repreſents himſelf, and by that tos, 
means gets credit for goods for the other, both ſhall 
be liable. bid. 


** In an action for work done againſt one partner, When partner 
hat who pleads in "abatement that he was joint owner 2 joined is 8 
competent wits 


of the ſhip with others named, who ought to have ness. 
been ſued, and plaintiff replies, that he had under- 
taken ſolely to pay part; the plaintiff proved defend - 
ant's order and promiſe to pay, and the deſence 
was, that the work had been ordered by one W., the 
m-fler of the ſhip, who was alſo a part owner, and 
in court ready to prove it. The court ruled, that 

if defendant would releaſe him, he was a compe- 
tent witneſs. Young v. Bairner, E. T. 34 Gro. 3. 

A debt due to two partners may be ſet off by A debt due to 
the ſurvivor, to an action brought againſt himſelf, wo he ler or 
Slipper v. Stidftone, 5 Term Rep. 493. The court by (urvivor, 
ſaid, the defendant might have declared againſt the 
plaintiff for this demand, and alſo for any ſum due 
to him ſeparately; and cited Hancock v. Haywood, 

3 Term Rep. 483%, | | | 

Devonſhire, to wit. Jobn Denn complains of Declaration | 
Richard Fenn, being in the cuſtoty of the marſhal, 1 
of the marſhalſea, of our lord the now king, be- — yon ”y 
fore the king himſelf, For that whereas, the ſaid 
Richard, and one Thomas Roe, whom the ſaid Ri- 
chard hath ſurvived, on the (a) 10th day of Fuly, 
in the year of our Lord 1793, to wit, at Plymouth, 
in the ſaid county, were indebted to the ſaid John, 
in 40l. of lawful money of Great Britain, for the 
work and labor, care and diligence, of the ſaid 
Jobn, by him the ſaid Fobn before that time done, 
performed, and beſtowed, in and about the buſineſs 
of the ſaid Richard and Thomas, in his life-time, 
and for the ſaid Richard and Thomas, in the life- 
time of the ſaid Thomas, and at their ſpecial inſtance 


(a) Any day before the death of the defendant Thomas Roe, 
27 . e and 
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and requeſt ; and being ſo indebted, they the ſaid Ri. 
chard and Themas, in his life-time, in conſideration 
thereof, afterwards to wit, on the ſame day and year 
aforeſaid, at Plymouth aforeſaid, undertook, and faith. 
fully promiſed the ſaid John, to pay him the ſaid ſum 
of money, when he ſhould be thereto afterwards te- 


Quantum mern it. queſted: And whereas, afterwards to wit, on the 


Concluſion, 


fame day and year aforeſaid, at Plymouth aforeſaid, 
in conſideration that the ſaid Richard and Themas, 
in the life-time of the ſaid Thomas, at the like te- 
queſt of the ſaid John, had before that time done, 
performed, and beſtowed, other his work and labor, 
care and diligence, in and about other the buſineſs 
of the ſaid Richard and Thomas, and for the ſaid 


| Richard and Thomas, they the ſaid Richard and 


Thomas, in the life-time of the ſaid Thomas, under- 
took, and then and there faithfully promiſed the 
ſaid John, to pay him ſo much money as he thete- 
fore reaſonably deſerved to have, when they, the 
ſaid Richard and Thomas, ſhould be thereunto after- 
wards requeſted ; and the ſaid John avers, that he 
therefore reaſonably deſerved to_have of the faid 


| Richard and Thomas, in his life time, other 40l. of 


like lawful money, to wit, at Plymorth aforeſaid, 


. whereof. the ſaid Richard and Thomas, in his life- 


time, afterwards to wit, on the ſame day and year 
aforeſaid, there had notice. Add a count for mo- 


ney paid, Yet the ſaid Richard and Thomas, in his 


life-time, (altho” often requeſted, &c.) have not, 


nor hath either of them, yet paid the ſaid ſevetal 


ſums of money, or any part thereof, to the. ſaid 

n; but the ſaid Richard and Thomas, in the 
ife-time of the ſaid Thomas, and the ſaid Richard 
ſince the death of the ſaid Thomas, to pay the ſame, 
or any part thereof, to the ſaid John, have hi- 
therto. wholly refuſed, and the ſaid Richard doth 
ſtill refuſe ſo to do, to the ſaid John his damage 
of 40l., and therefore he brings bis ſuit, &c, 
pledges, &c, ns 


Notes, 
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Notes. | 


As the executor and ſurviving partner cannot xxecutor and 
ſue for the debts due to the partnerſhip, ſo the ex- forviving pert · 
ecutor and the ſurviving partner cannot be jointly **** 
ſued, becauſe the firſt is to be charged de bonts teſ= 
tatoris, and the other, de bonrs propriis. Carth. 170. 

2 Lev, 228. 3 Lev. 290. Forteſc. Rep. 181. 

To make a perſon liable as a partner, there muſt partners 
be an agreement to Hare in all ri/ques of profit and liable. 
%. Dougl. 372. L. MH. Haare and Dawes, 

In contrafts, to make a man liable as a partner, 
there muſt either be a contract between him and 
the oſtenſible perſon, to ſhare jointly in the profits 
and loſs, or he muſt- have permitted the other to 
make uſe of his credit, and to hold him out as 
one jointly anſwerable with himſelf. Aoare v. 

Dawes, Dougl. 371. | 

If a partner ſhares in advantage, he alſo ſhares 17 partner ſhares 

in all diſadvantage. In order to conflitute a part» in advantages 
nerſhip, a communion of profits and loſy is efſential, *© ' 
The ſhares muſt be joint, tho” it is not neceſlary 
they ſhould be equal. If the partners be jointly 
concerned in the purchafe, they muſt alſo be jointly 
concerned in the future ſale, otherwiſe they are 
not partners. Coope v. Eyre, 1 H. Black. Rep. 48. 
Lord Loughborough. © | Fi: 

In actions upon contract, every partner muſt be Aion for part- 
made defendant. All contracts with partners are ***®ip debt 
joint and ſeveral ; every partner is liable to pay the ,,;jog one only. 
whole. In what proportion the others ſhould con- 
tribute, is a matter. merely among themſelves, 
The plaintiff may bring his action againſt one, and 
if he plead not in abatement, it is a waiver of any 
objection to ſay, he had other partners. For that 
would put the plaintiff to great delay, and expence 
of a trial; and would be a great injuſtice by allow» 
Ing him to be nonſuited. Rice v. Strutt, 5 Burr. 


2013. 2 Black, Rep. 947+ 
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Declarations in Aſſumplſit, 


But upon a joint bond, the action cannot be 
brought againſt one of the obligors only, for the 
joint contract appears on the face of the declara- 


tion. Hornet v. Moor, cited in 5 Burr. 2614., and 


For work done 
in performing 
divers journies 


for defendant. 


judgment arreſted, 2” 

If there be two partners, and one buys goods for 
both, and the other dieth, the ſurvivor may be 
charged by indebitatus aſſumpſit generally, without 
taking notice of the partnerſhip, or that the other 
is dead, and he ſurvived. Comb, 393. 

Lincolnſhire, ſj. Jobn Denn complains of Ri. 
thard Fenn, being in the cuſtody: of the marſhal, 
of the marſhalſea, of our lord the now king, before 
the king himſelf, For that whereas, the ſaid Ri- 
chard, on the 10th day of September, in the year of 
our Lord 1794, to wit, at Stamford, in the ſaid 
county, was indebted to the ſaid John in gol. of 
lawful money of Great Britain, for the work and 
labor, care and diligence, of the ſaid: Jobn, by him 
the ſaid Fobn, before that time, done and perform- 
ed, in the going and making of divers journies, 
and giving his attendance in and about the buſineſs 
of the ſaid Richard, and for the ſaid Richard, and 
at his ſpecial inſtance and requeſt ; and being fo 
indebted, he the ſaid Richard, in conſideration 
thereof, afterwards' to wit, on the ſame day and 
year aforeſaid, at Stamford” aforeſaid, undertook, 
and then and there faithfully promiſed the ſaid 

to pay him the ſaid ſum of money, when he 


obn, 
Ruantum nuruit. — be thereto afterwards requeſted : And tobere- 


as, afterwards to wit, on the fame day and year 
aforeſaid, at Stamford aforeſaid, in conſideration 
that the ſaid Jabn, at the like requeſt of the ſaid 
Richard, had before that time done, performed, 
and beſtowed, other his work and labor, care and 
diligence, in the going and making divers other 
journies, and giving other his attendance, in and 
about other the buſineſs of the ſaid Richard, and 
for the ſaid Richard, he the ſaid Richard, then and 


there undertook, and faithfully promiſed the faid 
| RG  Tobn, 


5 SAS 8 K. 
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Declarations in Aſfumpkie, 


John, to pay him ſo much money as he therefore | 


reaſonably deſerved to have, when he the ſaid Ri- 
chard ſhould be thereto afterwards requeſted ; and 
the ſaid Fohn avers, that he therefore reaſonably 
deſerved to have of the ſaid Richard, other 50l. of 
like lawful money, to wit, at Stamford aforeſaid, 
whereof the ſaid Richard, afterwards, to wit, en 
the ſame day and year aforefaid, there had notice. 
Some add two counts for work done generally, but 
I ſee no neceſſity for it, unleſs it be'to lengthen the 


» declaration. Add a count for money paid, (an in- 
. fimul computaſſet, if neceſſary,) and common con- 


cluſion. 


London, to wit. Richard Finn, late of, &c. For premiums of 
yeoman, was attached to anſwer John Denn in a inſurances 


plea of treſpaſs on the caſe; and whereupon the 
faid John, by J. L. his attorney, complains, For 
that whereas, the ſaid Richard, on the 1oth day of 
OHober, in the year of our Lord 1794, to wit, at 
London aforefaid, in the pariſh of St. Mary le-Bow, 
in the ward of Cheap, was indebted to the ſaid 
John in 20. of lawful money of Great Britain, for 


premiums of inſurance, before that time due and 


payable from him the ſaid Richard, to the ſaid 

en, for and upon divers large ſums of money, 

fore that time ſubſcribed by the ſaid ohn, upon 
divers policies of aſſurance to him the ſaid Richard, 
and at his ſpecial inſtance and requeſt; and being 
ſo indebred, he the ſaid Richard, in confideration 
thereof, afterwards, to wit, on the ſame day and 


year aforeſaid, at Londen aforeſaid, in the pariſh 


and ward aforeſaid, undertook, and then and there 


faithfully promiſed the faid John, to pay him the 


ſaid ſum of money, when he ſhould be thereto 
afterwards requeſted : And whereas, afterwards, fc. 
Add two counts for work and labor generally, money 


had and received, (and inſimul computaſſet, if necei- 


ſary,) with concluſion, 


Nolet. 
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Declarations in Allumplit. 


. Notes. _ 


This ariſes upon a policy of inſurance, which is 
a contract between A. and B., that, upon 4 
paying a premium equivalent to the hazard run, B. 


will indemnify or inſure him againſt a particular ney, 

event. And frequently amongſt underwriters, ſaid 

theſe premiums are ſettled but once or twice a- year, and 

Aſſumpſit, for that the defendant, was indebted for 

in 20/, pro præmio, on a policy of aſſurance, V 

& c.; on demurrer, it was objeQed, that plaintiff mor 

ought to ſhew a certain conſideration, what the pre- of 7 

mium was, or how it became due: Sed non allocatur; ther 

for it is as good as an indeb. aff. pro quodam valario, Ric 

which has been adjudged good. 2 = 153. and 

pu the uſe and Was indebted to the ſaid Jahn, in gol. of lawful . ſpac 
f — iron money of Great Britain, for the uſe and hire of di- en) 
* vers, to wit, go tons of iron kintlage, by the ſaid cha! 
John, before that time, Jet to hire to the (aid Ri- Ane 


chard, and at his ſpecial inſtance and requeſt; and 
by the ſaid Richard, according to that letting to 
hire, had and uſed, for a long ſpace of time, (a) (to 
wit, for the ſpace of 27 months, ) then elapſed, he the 
ſaid Richard, in conſideration thereof, afterwards 
to wit, on the ſame day and year aforeſaid, at VA. 
minſter aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid Jahn, to pay him the ſaid ſum 
of money, when he ſhould be thereto afterwards re- 
Reantom meruit. queſted: And whereas, afterwards to wit, on the ſame __ 
| day and year aforeſaid, at Heſiminſſer aforeſaid, in 
conſideration that the ſaid John, at the like requeſt 
of the ſaid Richard, had before that time let to hire 
to the ſaid Richard, qo other tons of iron kint- 
lage, of the ſaid 7:4, for him the ſaid Richard to 
have and uſe; and that the ſaid Richard, accord- 
ing to that letting to hire, had and uſed the ſame, 
| for a long time {to wit, fer the ſpace of other 27 
: months) then elapſed, he the ſaid Richard then and 


(a) The time is not neceſſaty to be flated, if not known. 
there 


Declarations in Afſumplic. 
there undertook, and faithfully promiſed the ſaid 
John, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he ſhould be 


thereto afterwards requeſted; and the faid Jobn 
avers, that he therefore reaſonably deſerved to have 


. of the ſaid Richard, other 50l. of like lawful mo- 


ney, to wit, at J/:/min/ler aforeſaid, whereof the 
ſaid Richard afterwards, to wit, on the ſame day 
and year aforeſaid, there had notice. Add a count 
for money paid, and the common concluſion, 


Was indebted to the ſaid John in gol. of lawful For the uſe of « 
money of Great Britain, for the uſe and enjoyment Pilliard-table. 


of a certain billiard-table, with the balls and ſticks 
thereunto belonging, of the ſaid John, by the ſaid 
Richard, and at his ſpecial inſtance and requeſt, 
and by the permiſſion of the ſaid John, for a long 


ſpace of time before then elapſed, had uſed and 


enjoyed; and being ſo indebted, he the ſaid Ri- 
chard, in conſideration thereof, &c. undertook, &c. 


And whereas, afterwards, to wit, on the ſame day Quantum merxite 


and year aforeſaid, at W:/fmin/ter aforefaid, in con- 
ſideration that the ſaid John, at the like requeſt of 
the ſaid Richard, had before that time permitted 
and tuffered the ſaid Richard to have, uſe, and en- 
joy, a certain other billiard-table, with the balls 
and fticks thereto belonging, of the ſaid John, and 
that the ſaid Richard had, by virtue of the ſaid 
laſt-mentioned permiſſion, uſed and enjoyed the 
ſame,. for a long time before then elapſed, he the 
ſaid Richard then and there undertook, and faith- 
fully promiſed the ſaid Jabn, to pay him ſo much 


money as he therefore reaſonably deſerved to have, 


when he ſhould be thereto afterwards requeſted; 
and the ſaid Jobn avers, &c. | | i 


Oxfordſhire, to wit. John Denn complains of Declaration for 


ſaid Richard, on the 12th day of Hage, in the year ft. dp Fane 
of our Lord 1794, to wit, at Mitney, in the ſaid by the plaintiff, 


Richard Fenn, being, &c. For that whereas, the 


county, was indebted to the (aid Fohn in 5ol, of 
lawful money of Great Britain, for the uſe and 
dite of a Certain fulling-mill of the ſaid Fohn, there 

, ” ſituate, 
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Declarations in Aſſuinpfie, 
ſituate, by the ſaid Richard, and at bis ſpecial in- 
ſtance and requeſt, and by the ſufferance and per- 
miſſion of the ſaid 'Fohn, for divers long ſpaces of 
time, before then elapſed, had and uſed, for and in 
about the fulling of divers Jarge quantities of cloth, 
of and for the ſaid Richard, and for divers large 
quantities of clay, by the ſaid John, before that 
time found and provided, for in and about tbe ful. 
ling of the ſaid cloth, and at the like inſtance and 
requeſt of the ſaid Richard; and being ſo indebted, 


he the ſaid Richard, in conſideration thereof, &c, 


undertook, &c. 

And whereas, afterwards, to wit, on the ſame 
day and year aforeſaid, at Miinc aforeſaid, in the 
county. aforeſaid, in conſideration that the faid 
John, at the like ſpecial inſtance and requeſt of the 
laid Richard, had before that time ſuffered and per- 
mitted the ſaid Richard to uſe, and that be the ſaid 
Richard had accordingly uſed, a certain other ful- 
ling-mill, of the ſaid Fobn, there ſituate, for in 
and about the fulling of divers other large quanti- 
ties of cloth, of and for the ſaid Richard, and alſo 
in conſideration that the ſaid John, at the like re- 


queſt of the ſaid Richard, had before that time 


Declaration for 
the hire of a 
boat or veſſel 
called a punt. 


NL p 6 > i 
thereon. 


found and provided divers other large quantities of 
clay, for in and about the fulling of the ſaid laſt- 
mentioned cloth; he the ſaid Richard then and 
there undertook, &c. Add a count for money laid 
out, and an in/imul computaſſet, if neceſſary, alſo 
the common concluſion. ENS vs 

For the uſe and hire of a certain boat or veſſel 
called a punt, of him the ſaid Fobn, by the ſaid 
Richard, and at his requeſt, and by the permiſſion 
of the ſaid John, for a long ſpace of time then 


elapſed, had, uſed, and enjoyed; and being ſo in- 


debted, &c. 
And whereas, &c. in conſideration that the ſaid 
Fobn, at the like requeſt of the Taid Richard, had 


defore that time, let to hire to the ſaid Richard, a 


certain other boat or veſſel, called a punt, for him the 
ſaid Richard, to have, uſe, and enjoy, and * 
| 7 * 


\ 


Declarations in Aſſumpſit, 
ſaid Richard had, according to that permiſſion, _ 


and enjoyed the ſame, for a long time then elapled; 


he the ſaid Richard then and there undertook, and 
faichfully promiſed the ſaid Fobn, to pay him ſo 
much money as he therefore reaſonably deſerved 
to have, when he ſhould- be thereto afterwards re- 
queſted ; and the ſaid 
reaſonably deſerved to have of the ſaid Richard, 
other 10/. of like” lawful money, to wit, at Nei- 
min/ler aforeſaid, whereof the ſaid Richard after- 
wards, to wit, on the day and year aforeſaid, there 
had notice. Add a count for money paid, and 
common concluſion. | | 


John avers, that he therefore 


8p 


London, to wit. John Denn complains of Ni. por work done 


chard Fenn, being, c. For that whereas, the ſaid ad a faQtor, 


Richard, on the 6th day of March, in the year of 
our Lord 1794, to wit, at London aforeſaid, in 
the pariſh of Saint Mary-le- Bow, in the ward of 
Cheap, was indebted to the ſaid Jobn in 70l. of 
lawful money of Great Britain, for the work and 
labor, care and diligence, of the ſaid Fohn, by 
him the ſaid Fobn before that time done, performed, 


and beſtowed, as the faor, or agent, of and to the 


ſaid Richard, in and about the ſelling and diſpoſing 
of divers goods, wares, and merchandiſes of the 
ſaid Richard; and, alſo in the doing and tranſacting 
other the buſineſs of the ſaid Richard, and ſor the 
ſaid Richard, and at his ſpecial inſtance and requeſt; 
and being ſo indebted, he the ſaid Richard, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 


pariſh and ward aforeſaid, undertook, and then and 


there faithfully promiſed the ſaid: Fobn, to pay him 
the ſaid ſum of money, when he ſhould be thereto 


afterwards requeſted : And whereas, ers — neruit. 
0 


wit, on the ſame day and year aforeſaid, at 


aforeſaid, in the pariſh and ward aforeſaid, in con 
fideration that the ſaid John, at the like requeſt 


of the ſaid Richard, had before that time done, 
performed, and beſtowed, other his work and la- 
| bor, 
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bor, care and diligence, as the factor or. agent of 


and to the ſaid Richard, in and about the ſelling 


and diſpoſing of divers other A wares, and 
merchandiſes, of the ſaid Richard, and in the doin 


and tranſacting other the buſineſs of the ſaid Ri. 


.chard, and for the ſaid Richard; he the ſaid Ri. 
chard then and there undertook, and faithfully 
promiſed the ſaid Jabn, to pay him ſo much mo. 


ney, as he therefore reaſonably deſerved to have, 
when he the ſaid Richard ſhould be thereto after. 
wards requeſted ; and the ſaid Jobn avers, that he 
therefore reaſonably deſerved to have of the ſaid 
Richard, other 7ol. of like Jawful money, to wit, 
at London aforeſaid, in the parilh and watd afore- 
ſaid, whereof the ſaid Richard, aſterwards to wit, 
on the ſame day and year aforeſaid, there had no- 


- tice, Add a count for money paid, money lent, 


and an inſimul computaſſet, with the common con- 
cluſion. ‚ ? f 


« Notes. 5 


Factors, in commerce, are agents to perſons who 
act and negotiate for merchants by commiſſion, 
Faftors are either charged with the buying or the 


ſelling of goods, or with both. Thoſe of the fut 


FaQors of fale, 


. preſſed in the orders delivered them. 


kind are uſually eſtabliſhed. in places of conſiderable 
manufactories, or cities of great trade, Their 
office is to buy, up commodities, for merchants re- 


fiding elſewhere, to ſee them packed, and ſend 


them to the perſons for whom they were bought. 
Factors of ſale, are uſually fixed in places where 
there is a great vent, To theſe, merchants and 
manufacturers ſend their goods to be ſold for them, 
according to the price, and other conditions ex- 
The wages or allowances for ſelling, are uſually 
clear of all expences of carriage, exchange, fe- 
mittances, &c, excepting poſtage of letters, which 

are never put to account. AD BY 
FaQorf 
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Factors ſhould ſtrictly obſerve the orders of To obſerve 
their principals, or elſe they are liable to the da- orders. 
mage accruing from the neglect of them, 

When factors have unlimited commiſſi u to do for If an unlimited 
their conſtituents the beſt they can, they are ex- <ommiſſiva 
cuſable, tho" their tranſactioas ate attended with 8 08 
loſs to their principals; but no factor, who has | 
merely a commiſſion to ſell, &c. for another, is 
excuſable for intruſting another perſon beyond the 
uſual time allowed in the fale of the commodities 
which he diſpoſes of; in ſuch a caſe, he is anſwer- 
able to the principal out of his own eſtate. 

If a ſactor ſells on the // truſt to a pet ſon of i be (els on * 

credit, who afterwards becomes inſolvent, he uſual credit. 

is diſcharged ; bat not if the man's credit was bad 
at the time of ſale, A factor ſhould always be 
punctual in the advices of his tranſactions, ſales, 
purchaſes, freights, and draughts by exchange; he 
ſhould never deviate from the orders he receives in 
the execation of a commiſſion for purchaſing goods, 
either with reſpect to price or quality. If goods 
that are bought are ſent to a uifferent place from 
that to which they were ordered, they become the 
factors, unleſs the merchant allows them. ide 
12 Mod. 514, $15. Mal. Lex. Merc, 83. 

A factor, that has only à bare authority #0 ſell, Bare authority. 
cannot truſt, but ought to take and receive the 
money preſently on the ſale. x Bulftr. 104. 

Malley 46 3. ſect. 3. 6 

Every factor of common tight is to /e/l for ready Fafters ore to 
money; but if he be a factor in a ſort of dealing or 2 — 
trade, where the uſage is for factots to /ell on truſt, "1, -0P Tg 
there, if he ſells to a perſon of good credit of that 
time, and he after becomes inſolvent, the factor is 
diſcharged z but otherwiſe if it be to a man noteri. 
ouſly diſcredited at the time of the ſale. But if there 
be no ſuch ufage, and he, upon the general autho- 
rity to ſell, ſells upon truſt, let the vendee be ever. 
ſo able, the factor is only chargeable; for, in that 
caſe, the factor having gore brymnd his authority, 
there is no contract berween the 
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Declarations io-Aſſumpſit. 


and the factor's principal, and ſuch ſale is a con- 
verſion in the fator; and if it be not in market 
overt, no property is thereby altered, but trover 
will alſo lie againſt the vendee, So likewiſe if it 
be in a market overt, and vend:e tnows the fatter 
to ſell as factor. Per Holt, 12 Mod. 514. 
He has a power A factor bas only power to fell, and thereby 
e __ bind his principal z yet he cannot bind or affect 
COTS property of the goods by pledging them as a 
ſecurity for his own debt, tho' there is the formality 
of a bill of parcels and a receipt, Lee C. J. Paterſon 
v. Taſb, 2 Str. 1178. 
If þe fells at his Where, by the uſage of the trade, the factor 
own rilque, ſells the goods at his own riſque; that js, at all 
| * events an{werable to the owner, the owner, in 
ſuch caſe, cannot arreſt the buyer for the money 
due on the ſale, for the factor, not the buyer, is 
the debtor to the owner of the goods. Alderton v. 
Schrimſhire, 2 Str. 1 2 82. . Eſcot 14. 
ward, ditt. M. 24 Geo, 3. by ulle 
N N . 0 3 If. 
When a Nen on A factor bas a lien on goods conſigned 10 him, 
the goods. nop only for incident charges, but as an item of 
mutual account for the general balance due to him, 
fo long as he retains the poſſeſſion ; but if he park 
with the poſſe Non of the goods, he parts with his lim, 
becauſe it cannot then be. retained as an item for 
| the general account. Kruzer v. Wilcox, Lord Ch, 
1 Burr. 494. cited alſo in 2 Burr. 936. 
A faftor may It is no fraud for a fafor, knowing the circum- 
ſafely _ ſtances of his principal to be deſperate, and belicu- 
qe <= ing that he muſt break, unleſs he can procure 
from a failure, credit, to advance money upon his bills 7e /ave him 
from an immediate failure; on the contrary, it is 
honorable, friendly, and a generous act. No pre- 
judict can ariſe but to the /ender bimfelf ; he may 
loſe the whole, or the greateſt part of the money 
ſo advanced, but the prencipal's eſtate, if he breaks, 
js by ſo much a gainer; ot ſome particular creditors, 
to whom this money has been paid, are gamers. 
If, by this afftance, the principal has the good 


335 


luck 
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luck to fland his ground, he, and all his creditors, 
are benefited; but none of his creditors can ſuffer, 
by the advancement of money to their debtor. 
Many beneficial inſtances of this kind have ſaved 
the moſt conſiderable houſes from tuin. Foxcroft 
v. Devonſhire, 2 Burr. 940. Lord Mansfield. 
Tho' the purchaſer of goods from a factor has.Th.”.tbe 
a right to pay him the money, yet, when the . 
principal and factor has ædiſpute, the buyer, with Hor, —. if 
notice of ſuch diſpute, has no 1ight to prejudice there be a oiſ- 
the title of the principal; therefore a factor, who Þ'* ——_ 
becomes ſurety for his principal, has a lien on the principal, the 
price of the goods ſold by bim, for his principal, to buyer cannot 
the amount of the ſum for which he has become — 
ſurety. Drinkwater v. Goodwin, Cowp. Reps 253 : 
A factor who receives cloths, and is authorized When a factor 
to ſell them in his own name, but makes the buyer b. 2 right to 
debtor to himſelf, tho“ he is not anſwerable for the — 
debt, yet he has a right to receive the mongy, 
His receipt is a diſcharge to the buyer, and he has 
a right to bring an action to compel the payment; 
and it would be no defence for the buyer in that 
action to ſay, that as between him and the prin- 
cipal (he, the buyer) ought to have that money, 
becauſe the principal is indebted to him in more 
than that ſym; for, the principal himſelf can never ſa 
that, but where the factor has nothing due to him. 
There is no caſe in law or equity, where a 
factor, having money due to him to the amount 
of the debt in diſpute, was ever. prevented from be” 
taking money for cloths in his hands, Id. 255, t 
A factor has a lien on the price of goods in the Fagor ks a Hen 
hands of the buyer; tho' he has not the actual en the price of 
poſſeſſion of them, yet, as he has a power of giving | ns pwn 
a diſcharge, or bringing an action, he has a right buyer, 
to retain the money in conſequence of his lien, as 
much as a mortgagee has by the title deeds of an eſtate 
in his hands, tho” he is not in poſſeſſion. id. a 
Oxfordſhire, to wit. The reverend Jabs Denn, For « curate of 
clerk, complains of the teverend Richard. Fenn, 22 »gainft 
doctor in divinity, being in the cultody of tbe 
2 2 marſhal, 
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marſhal, of the marſhalſea, of our lord the now 
king, before the king himſelf, For that whereas, 
the ſaid Richard, on the 6th day of March, in the 
year of our Lord 1794, to wit, at Witney, in the 
ſaid county, was indebted to the ſaid John in 60ʃ. 
of lawful money of Great Britain, tor the work 
and labor, care and diligence, of the ſaid John, by 
bim the ſaid Fobn before that time, done, per. 
formed, and beſtowed for the ſaid Richard, in and 
about the buſineſs of the ſaid Richard, and for the 
ſaid Richard, and at his ſpecial inſtance and re- 
queſt, in reading, preaching, and celebrating divine 
ſervice in the parochial church of Witney, in the ſaid 
county; and being ſo indebted, he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at Witney aforeſaid, un- 
dertook, and then and there faithfully promiſed the 
ſaid John, to pay him the faid ſum of money, when 
antun meruit. he ſhould be thereto afterwards requeſted : And 
whereas, afterwards, to wit, on the ſame day and 
year aforeſaid, at Witney aforeſaid, in conſidera» 
tion that the ſaid Jobn, at the like requeſt of the 
ſaid Richard, had before that time, done, per- 
formed, and beſtowed, other his work and Jabor, 
care and diligence, in and about other the buſineſs 
of the ſaid Richard, and for the ſaid Richard, in 
Teading, preaching, and celebrating divine ſervice 
in the parochial church of Miiey aforeſaid, in 
the ſaid county, he the ſaid Richard, then and 
there undertook, and faithfully promiſed the aid 
John, to pay him ſo much money, as he therefore 
reaſonably deſerved to haye, when he ſhould be 
thereto afterwards requeſted ; and the ſaid Fobn 
avers, that he therefore reaſonably deſerved to have 
of the ſaid Richard other 601. of like lawful money, 
to wit, at WVitney aforeſaid, in the ſaid county, 
whereof the ſaid Richard afterwards, to wit, on 
the ſame day and year aforeſaid, there had notice. 
Add a count for money paid, (and an inſimul com- 
putaſſet, if neceſſary) with the common concluſion. 


Was 
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Was indebted to the ſaid Jobn in 50l. of lawful For the ſtandint 


money of Great Britain, for the ſtanding of a cer- 

tain coach of the ſaid Richard; by the ſaid Jobn 

before that time kept and taken care of for the ſaid 

Richard, and at his ſpecial inſtance and requeſt; 

and being ſo indebted, &c. undertook, ce. 
And whereas, afterwards, to wit, on the ſame Quantum merait, 

day and year aforeſaid, at Hgſflminſler aforeſaid, in 

conſideration that the ſaid John, at the like requeſt 

of the ſaid Richard, had before that time kept and 

taken care of, a certain other coach of the. ſaid 

Richard, and for the ſaid Richard, he the (aid 


' Richard, then and there undertook, and faithfully 


promiſed the ſaid Zobn, to pay bim ſo much money 
25 he therefore reaſonably deſerved to have, when he 
ſhould be thereto afterwards requeſted ; and the 
faid Jobn avers, that be therefore, &c. Add two 


counts for work and labor generally, and money 

paid, with common concluſion. - ck, % 
London, to wit. Richard Fun, late of London, Declaration fot 

merchant, was attached to anſwer John Denn, in a nden to 

plea of treſpaſs on the caſe; and whereupon * . 

laid Jahn, by E. F. his attorney, complains, For outlawed. 

that whereas, the ſaid Richard, and one Abraham . 

Lynch, (which ſaid Abraham has been, and ſtill is, 

by due courſe of law out-lawed, at the ſuit of the 

ſaid Jahn,) on the 6th day of January, in the year 

of our Lord 1791, at London aforeſaid, in the 

pariſh of St. Mary- le- Bow in the ward of 2 0 


were indebted to the ſaid John in 60/. of law fu 


money of Great Britain, for money by the ſai 

Jahn before that time lent and advanced to the ſaid 

Richard and Abrabam, who, &c. at their, ſpecial 

inſtance and requeſt ; and being ſo indebted, they | 

the ſaid Richard and Abraham, who, &c. in con» K 

ſideration thereof, afterwards, to wit, on the ſame 

day and year aforeſaid, at Londen aforeſaid, in the 

pariſh and ward aforeſaid, undertook, 'and then 

and there faithfully promiſed the ſaid Jabn, to pay 

him the ſaid ſum' of „ when he ſhould be 

thereto afterwards requeſted: Lit the ſaid Richard Brexcb, 
I'S £ 3 | and 


Ps 
— 


, 


7 4 o he Be Jo ef _ x} 
2 * o _— _—_— . W " N 
CU rRAT -- mg ES re I % 


. . 
8 


ES 1 2 * 
R 2 


E.... 207 " 4 % ” VA 
- = ” - x = bs — 
7 TS” *. ” — - 4 
Pr 


1 
8 2 
— — * 2 Ty 


= 8 : — x 


— a» 3 — 2 - 


ws 2 —— — 


344 


F6r ſalvage of 
an »nchor, and 
cable, 
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and Abraham who, &c. (altho* often requelled, 


&c,) have not, nor hath either of them, yet paid 


the ſaid ſeveral ſums of money, or any part there. 
of, to the ſaid Jabn, but to pay the ſame, or any 
part thereof to the ſaid John, have, and each of 
them hath, hitherto wholly refuſed, and the ſaid 
Richard fiill refuſes, to the ſaid John his damage of 
iool.; and therefore he brings his ſuit, &c, | 

_ Middleſex, to wit. John Dem complains of 
Richard Fenn, being, &c. For © that whereas, the 
ſaid Richard,” on the 5th day of October, in the 
tg of our Lord 1794, to wit, at Cn in 

he ſaid county, was indebted to the faid John in 
201. of lawful money of Great Britain, for the 
ſalvage of a certain anchor and cabling, by him 
che ſaid John before that time ſaved for and deli- 
yered to the ſaid Richard, and at his ſpecial inſtance 
and requeſt; and being ſo indebted, he the ſaid 
Richard, in police thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Vi- 
minſier aforeſaid, undertook, and faithfully pro- 
miſed the ſaid Jahn, to pay him the ſaid ſum of 
money, when he ſhould be thereto afterwards re- 


Quantum meruit, queſted : And whereas, afterwards, to wit, on the 


fame day and year aforeſaid, at We/tminfler afore- 
faid, in conſideration that the ſaid Fohn, at the 
like requeſt of the ſaid Richard, had before that 
time ſaved for and delivered to the ſaid Richard 2 
certain other atichor and cable, he the ſaid Richard, 
then and there undertook, and fairhfully promiſed 
the ſaid Jahn, to pay him ſo much money as he 
therefore reaſonably deſerved to have, when he 
ſhould be thereto afterwards tequeſted; and the ſaid 
Fobn avers, that he therefore reaſonably deſerved 


io have of the faid Richard other 201. of like Jawful 


money, to wit, at ifminſler aforefaid, whereof 
the fait Richard afterwards, to wit, on the ſame 
day and year aforefaid, there had notice. Add 


two counts for work and labor generally, money 


paid, and common concluſion. 


N, e. 
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Notes. 


Salvage money is a recompence allowed, both by Salvage; whats 


x/ the ſtatute and civil law, to ſuch pet ſong as haye 
10 zſſiſted in 2 merchandiſes, ſhips, &c. from 
of eriſhing in wrecks, or by pirates or enemies, B 
2 2 Ed. 3. c. 13., if any ſhip be loſt on the 
of ſhore, and the goods come to land, (fo as it be not 
be legal wreck,) they ſhall preſently be delivered to 
* the merchants, they paying only a reaſonable re- 
1 ward, (formerly a tenth part of the value of the 
in thing ſavrd,) called Salvage, to thoſe that 1 
W them, But, by tat. 12 Ann. c. 18., confirmed by 
m 4 Geos 1. c. 124, in order to aſſiſt the diſtreſſe ; 
. and prevent the ſcandalous illegal practices on 
1 ſome of our ſea coaſts, it is enadted, That all head 
id officers of tetuns near the ſea, ſhall, upin off licaticn 
10 made to them, ſummon as many hands as are neceſſary, 
"= and ſend them to the relief of any ſhip in diſtreſs, on 
» forfeiture of 100d. ; and in caſe of aſſiftance given, 


ſalvage ſhall be paid by the owners; to be aſſeſſed 
by three neighbouring ju/1ce:. a 

Where goods are ſaved from fire, when the ſhip Saving fem 
took fire, at the hazard of defendants“ lives, if fits 
trover be brought for them, the defendants may 
give in evidence, chat they detained them till paid 
for the ſalvage. Hartford v. Janes, i Ld. Roy. 

8, ; 8 | 
23. is allowed by all nations, it being rea- Allowed by all 
ſonable, that a man (hall be rewarded who hazards a- U. 
his life in the ſervice of another; but this matter 
ſhall be given in evidence. bid. 393. | 2 Salk. 
654. Rn 3 
1 to wit, I bn Denn complains of Ni. For the hire of 
char d Fenn, being in the cuſtody of the marſhal, of 8 | 
the marſhalſea, of our lord the now king, before 
the king himſelf, For thot whereas, the ſaid Ri- 
chard, on the 1ſt day of Ochober, in the year of 
our Lord: 1794» to wit, at London aforeſaid, in the 
pariſh of Saint Mary-le- Bew in the ward of Cheap, 
n I * * Way 
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was indebted to the ſaid Fobn in 50l. of lawfyl 
money of Great Britain, for the uſe and hire of a 
certain ſhip or veſſel, with the tackle and furniture 
thereto belonging, called the Nancy, of the ſaid 
Jahn, by him the ſaid Fobn before that time let to 
hice, and delivered to the ſaid Richard, and at bis 
ſpecial inſtance and requeſt, and by the (aid Ri. 
chard, according to that letting to hire, had and 
uſed, for a long, ſpace of time then elapſed; and 
being ſo indebted, he the ſaid Richard, in confi- 
deration thereof, &c. undertook, &c. 

Quantum meruit: And whereas, afterwards to wit, on the ſame 


day and year aforeſajd, at Londen aforefaid, in the 


pariſh and ward aforeſaid, in confideration that the 
faid Jahn, at the like requeſt of the ſaid Richard, 
had before that time let to hire, and delivered to 
the ſeid Richard, a certain other ſhip or veſſel called 
the Nancy, with the tackle and Arn thereto 
belonging, of the ſaid Fobn, to be had and uſed, 
and which was accordingly had and uſed by the 
ſaid Richard, he the ſaid Richard, then and there 
nndertook, and faithfully promiſed the ſaid Jahn, 
to pay bim ſo much money as he therefore reaſon- 
ably deſerved to have, when he ſhould be thereto 
afterwards requeſted ; and the ſaid John avers, that 
he therefore reaſonably deſerved to have of the ſaid 
Richard other 501. of like lawfel money, to wit, 
at London aſoreſa d, in the pariſh and ward afore- 
faid, whereof rhe ſaid Richard, afterwards to wit, 
on the ſame day and year aforeſaid, there had 
notice, Aud @ court for money paid, and commn 
concluſion. | | 1 
For a farriers Loendin, to wit. John Den complains of Ri- 
bill for boring chard Fenn, being, &c. For that whereas, the ſaid 
| Ho 3 Richard, on the 5th day of Mareb, in the year of 
wee. nan 1794, to wit, at London aforeſaid, in 
the pariſh of Saint Mary-le-Bow in the ward of 
Cheap, was indebted to the ſaid Richard in 40l. of 
lawful money of Great Britain, for the work and 
labor, care and diligence, of the ſaid John as 6 
fartiers in ſhoeing of divers horſes, mares and 


geldings, 


8 
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peldings, for the ſaid Richard, and at his ſpecial 
inſtance and requeſt, and for divers materials an 
other neceſſary things, before then found, pro- 
vided, uſed, and applied by the ſaid Zahn in and 
about that work, at the like requeſt of the ſaid 
Richard, he the ſaid Richard, in conſideration 

thereof, afterwards to wit, on the ſame day an 

ear aforeſaid, at Londen aforeſaid, in the pariſh 

and ward aforeſaid, undertook, and then and there 

faithfully promiſed the ſaid John, to pay him the 

ſaid ſum of money, when he ſhould be thereto 

afterwards requeſted : And whereas, afterwards to Quanum meruits 
wit, on the ſame day and year aforeſaid, at — 
aforeſaid, in the pariſh and ward aforeſaid, in con- 

ſidetation that the ſaid F-hn, at like requeſt of the 

ſaid Richard, bad betore that time, done, per- 

formed, and beſtowed, other his work and labor 

eare and diligence, as a farrier, in ſhoeing of 

divers other borſes, mares, and peldings, for the 

ſaid Richard; and had alſo, at the like requeſt of 

the ſaid Richard, found, provided, uſed, and applied 

divers other materials, and other neceſſary things, in 

and about the ſaid laſt- mentioned woi k, he the ſaid 

Richard, then and there undertook, and faithfully 

promiſed the ſaid Jobn, to pay him ſo much money 

as he therefore reaſonably deferved to have, when 

he the ſaid Richard ſhould be thereto afterwards 

requeſted z and the ſaid John avers, that be there- 

fore reaſonably deſerved io have of the ſaid Richard 

other 400. of like lawful money, to wit, at London 

aforeſaid, in the pariſh and ward aforeſaid, wheregf 

the ſaid Richard, afterwards to wit, on the ſame day 

and year aforeſaid, there had notice. And whereas Indebitater 

the ſaid Richard, afterwards to wit, on the ſame day 1 
and year aforeſaid, at Lenden aforeſaid, in the pariſh 8 

and ward afore ſaid, was indebted to the ſaid Fobn in 
other 400. of like lawfal money, for the work and 
labor, care and diligence of the ſaid John, by him 
the ſaid Jahm before that time, done, performed, and 
beſtowed, for the ſaid Richard, in and about the 
healing and curing of divers horſes, mares, and, 


geldings, 


* 
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geldings of the (aid. Richard, of divers diſeaſes, dif. 
orders, and maladies, under which they had before 
then reſpectively labored and languiſhed, at the 
ſpecial in ſtance and requeſt of the ſaid Richard; 
and for divers potions, draughts, vintments, medi- 
cines, and other neceſſaries, uſed, adminiſtered, 
and applied on thoſe occaſions by the, ſaid F.hn, at 
the like requeſt of the ſaid Richard; and being ſo 
indebted, he the ſaid Richard, in conſideration 


thereof, afterwards to wit, on the ſame day and 


year aforeſaid, at London aforeſaid, in, &c. under- 


Yuantum meruit took, &c.: And whereas, aftetwards to wit, on 


thereon, 


the ſame day and year aforeſaid, at London afore- 


| faid, in, &c. in conſideration. that the ſaid Fobn, 


Declaration for 


at the like requeſt of the ſaid Richard, bad before 
that time, done, performed, and beſtowed; other 
his work and labor, care and diligence, in and 
about the healing and curing of divers other horſes, 
mares, and geldings of the ſaid Richard, of divers 
other diſeaſes, diſorders, and maladies, under which 
they had Jabored and languiſhed; and had alſo 
uſed, adminiſtered, and applied, at the like requeſt 
of the ſaid Richard, divers other potions, draughts, 
ointments, medicines, and other neceſſary things 
on thoſe occaſions, he the ſaid Richard, then and 
there undertook, and faithfully promiſed. the ſaid 
Jobn, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he the ſaid 
Richard ſhould be thereto afterwards requeſted 
and the ſaid John avers, that he therefore reaſon- 
ably deſerved to have of the ſaid Richard other 400 
of like lawful money, to wit, at London. aforeſaid, 
in the pariſh and ward aforeſaid, whereof the ſaid 
Richard afterwards, to wit, on the ſame day an 
year aforeſaid, there had notice. Add à count for 
money paid, (an inſimul computaſſet, if neceſſary,) 
and common cen luſion. x | 
Middleſcx, to wit. Jobn Denn complains of 


the carriage of Richard Fenn, being, &c. For that whereas, the 


paſſenger from 
New York to 
London, 


ſaid Richard, on the 20th day of February, in the 
year of our Lord 1794, to wit, at /eftminfler, - 
| A : mY 
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the (aid county, was indebted to the ſaid John in 
zol. of Jawful money of Great Britain, for the 
carrying and conveying of the ſaid Kichard from 
parts beyond the ſeas, to wit, from New Vork to 
the port of London, in a certain ſhip or veſſel call- 
ed the Nancy, whereof the ſaid Jobn was maſter 
and commander, and at the ſoecial inſtance and 
tequeſt of the ſaid Richard; he the ſaid Richard, 
in conſideration thereof, afterwards, to wit, on \ 
the ſame day and year aforeſaid, at JYe/fimirfter 
aforeſaid, undertook, &c. | ey 
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And whereas, afterwards, to wit, on the ſame Quantum meruit, 


day and year aforeſaid, at We/tminfler- aforeſaid, 
in conſideration that the ſaid 7, at the like re- 
queſt of the ſaid Richard, had before that time 
carried and conveyed the ſaid Richard from parts 
beyond the ſeas; to wit, from New Not aforeſaid 
to the port of London, in a certain other ſhip or 
veſſe! of the ſaid Richard, called the Nancy, whereof 
the ſaid Richard was maſter and commander; he 
the ſaid Richard, then and there undertook, and 
faithfully promiſed the ſaid Jahn, to pay him fo 
much money as he therefore reaſonably deſerved to 
have; and the ſaid John avers, &c. Add two 
counts for meat, drink, and other neceſſaries, found 
and provided by the ſaid F:hn for the ſaid Richard, 
and at his requeſt ; money paid, and an account 
ſtated, with the common concluſion. _ 
Was indebred to the ſaid Fohn in $01. of lawful, For ton 
&c. for the tonnage of divers goods, wares, and -#9%% 
merchandiſes of the ſaid Richard, by bim the ſaid © 
Jobn before that time navigated, carried and con- 
veyed, from the river of Thames, in London afore- 
ſaid, to Pangborn in the county of Berks, in a cer- 
tain barge of the ſaid John, for bim the ſaid 
Richard, and at his ſpecial inſtance and requelt; 
and being ſo indebted, &c. | | | 


nage of 
c. : 


In confideration that the ſaid Fobn, at the like 8 


requeſt of the ſaid Richard, had before that time * 
navigated, Carried and conveyed, divets other 


Joods, wares, and merchandiſes, of him the ſaid 
5 | n Richard, 
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Richard, from the river of Thames aforeſaid ty 
Pangborn aforeſaid, in a certain other barge of the 
ſaid John; he the ſaid Richard, then and there 
undertook, &c. Add two counts for work and 
labor of plaintiff and his ſervants, with certain 
barges of ſaid plaintiff, at the regueſt of the di- 
fendant ; money paid, and concluſion. 
For the le of = Was indebted to the ſaid Fohnin Gol. of lawful mo- 
crop of graſs ney of Great Britain, for a certain crop of graſs of the 
— ſaid Fohn, by him the ſaid 7obn before that time 
| bargained and ſold to the ſaid Richard, and at his 
ſpecial inſtance and requeſt, and by the ſaid Ri. 
chard, according to that bargain and ſale, accepted, 
gathered, had and taken away; and being ſo in- 
debted, he the ſaid Richard, in conſideration there» 
of, afterwards, to wit, on the ſame day and, year 
aforeſaid, at ¶ęſiminſter aforeſaid, undertook, &c. 
Nuantum meruit, In conſideration that the ſaid John, at the like 
ſpecial inſtance and requeſt of the ſaid Richard, 
had before that time bargained and fold to the ſaid 
Richard a certain other crop of graſs of the ſaid 
John, and that the ſaid Richard had, according to 
the ſaid laſt- mentioned bargain and ſale, accepted, 
athered, and taken away the ſame; he the ſaid 
Richard, then and there undertook,. and faithfully 
promiſed the ſaid John, to pay him ſo much money 
as he therefore reaſonably deſerved to have, whea 
he ſhould be thereto afterwards requeſted ; and the 
| ſaid John avers, that, &c, Add a count for money 
| Paid, and common concluſion, 9 3 
For a (ix clerk Middleſex, to wit. N. I. . eſquire, one of the 
_ _— fix clerks of the court of chancery of our lord the 
copicy of plead. NOW king, complains of Richard Roe, gent. one 
ings, &c. in of the clerks of him the ſaid V. L. S., now pre- 
the petty ſent here in court, in his own proper perſon, in 2 


lea of treſpaſs on the caſe, For that whereas, the 
2 Richard, on the 19th day of January, in the 
year of our Lord 1793, at WiAminfler, in the ſaid 
county, was indebted to the ſaid . L. in 500d. 
of lawful, &c. for ſo much money before that 
time of right due and payable from and by the ſaid 
wo Kithardy 
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Richard to the ſaid V. L. for his lawful fees, 48 
one of the fix clerks of the ſaid court of chancery, 
of our lord the king, accruing due to him for and 
on the copies of divers pleadings, and other records 
of the ſaid court, uſually diſpatched in the office 
of the fix clerks of the ſaid court; and for and on 
the exemplification of divers bills, anſwers, and 
other proceedings in the ſaid court; and for and 
on divers commiſſions of rebellion, iſſued out of 
the ſaid court before that time, ſigned by the ſaid 
. L., and by divers other perſons duly authoriſed 
by the ſaid W. L. in that behalf, as one of the fix 
clerks as aforeſaid, at the ſpecial inftance ahd re- 
queſt of the ſaid Richard, and delivered out by the 
ſaid Richard to divers clients of him the faid Ri- 
chard, and other perſons on behalf of ſuch clients; 
and alſo for add on the doggets of divers Yecrees; 
2nd diſmiſſions of bills, of, in and by the ai 
court, before that time prepared by the ſaid Richard, 
and examined by the ſaid V. L., and by divers | 
other perſons by him duly authoriſed in that be- 4 
half, at the like inſtance and requeſt of the ſaid | 4 
Richard; and being fo indebted, he the ſaid Ri- 
chard, in confideration thereof, afterwards, to wit, 
on the ſame day and year aforeſaid, at Weflminfler 
aforeſaid, undertook, and. faithfully promiſed the 
ſaid W. L. to pay bim the faid ſum of — 
when he ſhould be thereto afterwards tequeſted: 
And whereas, afterwards, to wit, on, &c. at . ad count for 
minfler aforeſaid, in conſideration that the V. L., figning —— | 
at the like inſtance and requeſt of the ſaid Richard, tens of de- 
had before that time, by himſelf and other porn fendant, copies 
by him duly authorized in that behalf, ſigned z and ef pleadings, Ac 
that the ſaid Richard had before that time deli- 
vered out, to certain other clients of him the fai 
Richard, and other perſons on behalf of fu 
clients, divers other copies of divers other plead- 
ings, and other records of the ſaid court, and 
divers other exemplifications of divers other bills, 
anſwers, and other proceedings of the ſaid court, 
and divers other commiſſions of rebellion, iſſued 
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out of the ſaid court; and alſo, in conſiderstion 
that the ſaid . L., at the like inſtance and requeſt 
of the ſaid Richard, had before. that time, by him- 
ſelf, and other perſons by him duly authorized in 
that behalf, examined and ſigned, divers other 
doggets of divers decrees and. diſmiffions of bills, 
of, in, and by the ſaid court prepared by the (aid 
Richard, he the ſaid Richard, then and there un- 
dertook, and faithfully promiſed: the ſaid . L., 
to pay him ſo much money as was due to him the 
ſaid . L., for bis fees of right due and payable 
to him in that behalf, when he ſhould be thereto 
afterwards requeſted ; and the ſaid V. L. in ſad 
ſaith, that another ſum of Sol. of like lawfu] 
money, at the time of the making of the ſaid laſt- 
mentioned promiſe and undertaking, was due and 
of right payable to him for his fees in that behalf, 
to wit, at Ne minſter aforeſaid, whereof the (aid 
Richard afterwards, to wit, on the ſame day and 
year aforeſaid, there had notice: And whereas, the 
ſaid Richard, afterwards to wit, on, &c. at, &c. 
was indebted to the ſaid . L. in other pool. of 
like lawful money, for ſo much money before that 
time of right doe and payable from the ſaid Richard 
to the ſaid . L., for bis lawful fees, as one of the 
ſix clerks of the ſaid court, accruing due to him 
for and on the copies of divers pleadings, and 
other recorgs of the ſaid court, uſually diſpatched 
in the office of the fix clerks of the ſaid court; 
and alſa for and on the exemplification of divers 
bills, anſwers, and other proceedings in the faid 
court; and for and on divers commiſſions of rebel- 
lion, iſſued out of the ſaid court; and for and on 
divers other decrees and diſmiſſions of divers bills, 
of, in, and by the faid court, before that time 
ſigned. by the ſaid V. L., and diyers perſons duly 
authorized by, and for and on the behalf of the ſaid 
W. I., and delivered ſo ſigned to the ſaid Richard, 
at the like requeſt of the ſaid Richard; and being 
ſo indebted, he the ſaid Richard, in conſideration, 
&c, undertook, &c. And whereas, &c, in conb- 

deration 
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deration that the ſaid W. L. by himſelf, and divers ing of copies of 
other perſons duly authoriſed by the ſaid . L. for ? Ste. &e. 
that purpoſe, had before that time ſigned; and de- — ea 
livered ſo ſig ned to the ſaid Richard, divers other defendant, 
copies of divers other pleadings, and other records 
of the ſaid court, uſually diſpatched in the office 
of the fix clerks of the ſaid court, for and on the 
behalf of the faid . L.; and divers other exem- 
plif« ations of divers other bills, anſwers. and other 
proceedings in the ſaid court; and divers other 
commiſſions of rebellion, iſſued out of the ſaid 
court; and divers other decrees and diſmiſſi ns of + 
bills, of, in, and by the ſaid court, at the like 
requeſt of the ſaid Richard, he the ſaid Richard, 
then and there undertook, and faithfully promiſed 
the ſaid W. L., to pay him ſo much money as was 
due to the ſaid . L. for his fees,” ro him of right 
due and payable in that behalf, whenever he ſhould 
be thereto afterwards requeſted ; and the ſaid 1. 
L. in fact ſaith, that another ſum of 5001. of like 
lawful money, at the time of the making of the 
ſaid laſt promiſe and undertaking of the ſaid Ri- 
chard, was due and of right payable to him for his 
fees in that behalf, to wit, at Meſiminſler aforeſaid, 
whereof the ſaid Richard afterwards, to wit, on 
the day and year aforeſaid, there had notice. (Add 

a count for money paid, and an account ſtated, if 
neceſſary ) Yet the ſaid Richard (altho* often re- Breach. 
queſted, &c.) hath not yet paid the- ſaid ſeveral 

ſums of money, or any part thereof, to the ſaid 

. L., but to pay the ſame, or any part thereof, 

to the ſaid . L. hath hitherto wholly refuſed, 

end ſſill refuſes, to the ſaid V. L. his damage of 
100/., and therefore he prays remedy, &c. Add 
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For int", of 1 as to wit. Jobe D ne of the 
——— laſt will and teſtament of Thomas Nos, deceaſed, 
found by ihe tet · mplains of Richard Fenn being ia the cuſtody of 
tator, goods fold the marſhal, of the marſhalſca, of our lorduhe now 
and delivered, king, dolore che king himſelf, For 1h24 whereas the 

money lent, paid, 8 : 

had, and receiv. faid Richard, on (a) the loth day of September in 
ed, and an in- the year of our Lord 1794, to wit, it Londun afore« 
. ſaid, in the pariſh of Se: Mdary-le-Bowy im the ward 
of, Cheap, was indebted tothe ſaid: Tm in his 
| life-time, in 60. of lawful money of Great Britain, 
for the work and labor, care and diligence, of the 
faid Thomas in his life-time, by the 'ſaid Thumar in 
his life-time, before that time done, performed and 
* beſtowed, in and about the buſineſs of the- ſaid 
Richard, and for the ſaid Richard, and at his (pecial 
inſtance and requeſt ; and or divers materials, and 
other neceflary things, before that time found, pro- 
vided, uſed, and applied, in and aboutithe {aid work 
and labor, by the ſaid Thomas, in his life-time, for 
the faid Richard, and at his li ce requeſt;" and being 
ſo-indebted, he the faid Richurd, in eonſiderstion 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſn 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Thomas, in his life-time, 
to pay him the ſaid ſum of money, when be ſhould 
— meruit, Be thereto afterwards requeſted : Aud tobereat, if. 
terwards to wit, on the ſame day and Year aforeſaid, 
at London aforeſaid, in the pariſh and ward afore- 
faid, in conſideration that the ſaid Thimas, in bis 
life time, at the like requeſt of the ſaid Richars, 
had before that time done, perſormed, and beftowed, 
other his work and labor, care and diligence, in 
and about other the buſineſs of the faid Richard 
and for the ſaid Richard: and bus Ms found, ew 
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vided, uſed, and applied, divers other materials, 
and other neceſſary tbings, in and about the fai 

work and labor, at the like requeſt of the ſaid Ri- 
chard, he the ſaid Richard then and there undertook, 
and faithfully promiſed the ſaid Thomas, in his life- 
time, to pay him ſo much money as he therefore 
reaſonably deſerved to have, when he the ſaid 
Richard, ſhould be thereto afterwards requeſted; 
and the ſaid John executor as aforeſaid avers, that 
the ſaid. Thomas in his life · time, therefore reaſon- 
ably deſerved to have of the ſaid Richard other 60ʃ. 
of like lawful money, to wit, at London aforeſaid, 
in the pariſh and ward aforeſaid, whereof the ſaid 
Richard, afterwards to wit, on the ſame day 


A 
year aforeſaid, there had notice: And whereas, 1 Indebitatu af- 


terwards to wit, on the ſame day and year aforeſaid, 
at Landim aforeſaid, in the pariſh and ward afore- 
ſaid, was indebted to the Gaid Thomas, in bis Jife- 
time, in other 600. of Jike lawſul money, for the 
work and labor, care and grace the ſaid 
Thomas, in his life-time, by the laid Thaw 


as, 10 is 
life-time, before that time done, performed, 17 
beſtowed, in and about other the buſineſs. of t 

ſaid Richard, and for the ſaid Richard, and at his 
ſpecial inftagce and requeſt ; and being ſo indebted, 
be, the ſaid Richard, in conſideration thereof, af- 
terwards to wit, on the ſame day and yrat aforeſaid, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, undertook, and then and there faithfully pro- 
miled the faid Themas, in bis life time, to pay bim 
the ſaid laſt-mentioned ſum of money, when be 


and labor gene- 


ſhould be thereto afterwar ds req ueſted . Ind whereas, Quantum nin 


afterwards to wit, on the ſame day and yet aſorę- 
ſaid, at Lenden aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the ſaid Thomas, in 
his lifetime, at the like requeſt of the ſaid Richard, 
had before that time done, performed, and be- 
ſtowed, other his work. and labor, care and dili- 
gence, in and about other the buſineſs of the ſaid Ri- 
chard, and for the ſaid Richard, he the ſaid Richard 


then and . e ape ih, mig. 
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the ſaid Themes, in his life-time, to him ſo 
much money as he therefore reaſonab) . 

have, when he the ſaid Richard, ſhould be thereto 

after werds requeſted ; and the ſaid John executor 

23 aforeſaid avers, that the ſaid Themes, in his 

life-time, therefore reaſonably deſerved to have, of 

.the, ſaid Richard, other 604. of like lawful money, 

to wit, at London aforeſaid, in the pariſh and ward 

aforeſaid, whereof the faid Richard, afterwards to 

wit, on the ſame day and year aforeſaid, Rae Had 

I lab nate of- notice: And whereas, the ſaid Richard, afterwards 
Jumpfu for goods to wit, on tbe ſame day and year aforeſaid, at Lin- 
— don aforeſaid, in the pariſh and ward aforeſaid, was 
indebted to the ſaid Thomas, in his life-time, in 
other 60“. of like lawful money, for divers goods, 

- wares, and merchandiſes, by the ſaid Thomas, in 
dis life-time, before that time ſold and delivered to 
the ſaid Richard, at his ſpecial inftance and requeſt; 
and being ſo indebted, he the ſaid Richard, in con- 
_ fideration thereof, afterwards to wit, on the fame 
day and year aforeſaid, at Lenden aforeſaid, in the 
_ pariſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Thomas, in his life- 
.time, to pay him the ſaid laſt-mentioned ſum of 
maney, when he ſhould be thereto afterwards re- 
Quantum mervit, queſted: And whereas, afterwards to wit, on the 
ſame day and year aforeſaid, at London aforefaid, in 

the aich and ward aforeſaid, in conſideration that 

the ſaid Thomas, in his life-time, at the like requeſt 

of the ſaid Richard, had before that time fold and de- 

livered tothe ſaid Richard, divers other goods, wares, 

and merchandiſes, he the ſaid Richard, then and 

there undertook, and faithfully promiſed the faid 

_ Thomas, in his life-time, to pay him ſo much mo- 

ney as he therefore reaſonably deſerved to have, 

when he the ſaid Richard ſhould be thereto aſter- 

wards requeſted; and the ſaid Fohn executor 33 

" aforeſaid avers, that the ſaid Thomas, in his life- 

. time, therefore reaſonably deſerved to have of the 

ſaid Richard, other Gol. of like lawful money, t0 

{ wit ut Londen aforeſaid in the pariſh 400 po 
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geo Veer ebf the faid Richa d, afterwufde to 


wit, fey e day und year aforeſaid; there had 
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notch ir vb, 54 the 10 Richard, afterwards Indebitatas of- 
vie, by n the day and peur afoteſnid, 1 


2 Aorelzid, * ariſh and ward aforefafd, 
was indebteck, tö mas, in hig life-time, in 


other 601, f li 1 70 Feng, 44 money by the 


ig T0, in hls Hfe- time, before that dene laid 
out, 91 5 ded, 175 pet for the faid Richard, and 


there un- 
derrdok, 
in his" 1 505 to 85 pay h * ſum of” 7 
laſt- mentioned, ben he x dog: ' thereto after 


aid, at London aforefaia, in the pariſh and wird 
aforeſaid,” Bobo "ddr the” ſyid Thamar, in his 

like wut money, for 
money by the Tala 7 1 id his life-time, . 


that time — arid idvanted to the ſaid Richaru, at 


his like requeſt; aud being ſo indebted, he the aid 
Nele Kc eee erebf, afterwards to wit, 


on the 11 0 day and ard year aforeſaid, at London afore- 


aid, in the pariſh and ward aforeſaid,” undertook, 
and. 5 oy there faithfully promiſed the ſaid The 


mas, in his life-time, rapayhimn the ſaid ſum of money 


laſt. mentioned, when heſhould be thereto afterwards 
| requeſted * nd whireas, the ſaid Richard, afterwards A. bad and 


to Wit, wy the lame day and year aforeſaid, at 
Ladin aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid Thomas, in his life-time, 
in other 668. of like Tawful money, for money by 
the ſald Richard, before that time had and row: ar 
d Thomax, in his life-time z and 


# ation thereof, afterwards to wit, on the ſame da 

.;and year afotefaid, dt London aforeſaid, in the pari 

., and ward aforefaid, undextook, and then and there 

. 151 I the ſaid Thomas, in his life-time, 

0 pay faid laft- mentioned ſum of money, 
A2 2 when 
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whereas, the ſaid Richard, The like, for mo- 
aftetwards to wit, on the face diy and year Ute. ney bent. 
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when he ſhould be thereto afterwards requeſted; 

* And whereas, the ſaid Richard, afterwards to wit, 

on the ſame day and year aforeſaid, at Landon afore- 

ſaid, in' the pariſh and ward aforeſaid, accounted 

together with the ſaid Thomas, in his liſe-time, of 

and concerning divers other ſums of money, before 

that time due and owing from the ſaid Richard to 

the ſaid Thomas, in his life-time, and then being in ar- 

rear and unpaid, and upon that account the ſaid Rj- 

|  &hard was then and there found in arrear, and indebted 

2-45 10 the ſaid Thomas, in his life-time, in other 60l. of 

+, Lke lawful money; and being ſo found in arrear, and 

indeed, he the ſaid Richard, in conſideration 

thereof, afterwards to wit, on the ſame day and 

year aforeſaid, at London aforeſaid, in the pariſh and 

ward aforeſaid, undertook, and then and there 

faithfully promifed the ſaid Thomax, in bis life- time, 
to pay him the ſaid laft-mentioned ſum of N 
when he ſhould be thereto afterwards r — 

Fe the ſaid Richard {although often requi * 

hath not yet paid to the ſaid Thomas, in his life 

or to the ſaid Jobu executor as aforeſaid, der bi his 

death, or to either of them, the (aid ſeveral ſums of 

* maney, or any part thereof; but he to pay the 

5 ſame, or any part thereof to the ſaid Thomas, in his 

is Kfe- time, or to the (aid John executor as aforeſaid, 

fince his death, hath Hitberto wholly refuſed, and 

mil refuſes, to the ſaid John (executor as aforefaid, 

Dis damage of 1nd. and therefore he brings his 

Pfr * fuit, c.: And he brings jato court here, the letters 

teſtamentary of the ſaid Thomas, whereby it fully 

appears to the court here, that the ſaid John is the 

. -/ 4. executor of the laſt will and teſtament of the ſaid 

bam, and thath the adminiſtration thereof, &c.; 

vr» Kc. 
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contract debt, 83 debt, 2 and the like; but not of ac 
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count; for that was given by the fat. ef. 2. 
13 Ed. 1. e. 23. 80 likewiſe no actions lay 
againſt executors at common law, upon the „imp¹ν 
contract of the teſtator. 2 Roll. Rep. 301. The 


flat. 4 Bd. f e. 7. gave an action to the executor 


for the of the deceaſed being taken away; 
before this ſtatute, the executor could not have this 
action, but if the goods were not conſumed, he 
might replevy them. . Jones 173. 2 Inf. 404. 

An executor derives all his authority from the % The authority of 
tator himſelfy and as executor without any thing 3 e fe the 
more ; he has the power of diſpoſing of the eſtate teſtament, and 
of the teſtator, of releaſing a debt due to the teftg< not by the pro- 
tor, and the like. True it is, before an action 
brought, a probate is neceſſary ; but that is only 
requiſite to aſcertain the court, that the plaintiff is 
executor, and has a right to bring his action; not 
to give the plaintiff any title or intereſt to the eſtate 
of the teſtator: the rightful executor has not only 
a truſt or authority to adminiſter the goods of 
teſtator, but alſo an intereſt annexed to the truſt ; n 
and therefore the property of all the goods, after 
adminiſtration, is completely veſted in him. Cum. 

150. Trevor, C. F. 8 as 

If an action be brought by executors, all ſhould Repreſents teſſa- 
join, 4 Term Rep. 565. per Buller, J. even though (or at tf an tit 
ſome renounce before the ordinary. 11 Viner Mo traQts, 

372. 1 Salk, 3, 7 Mad. 39. 8 

As an executor ſtands in the place of his teſtator, And ftands is 
and repreſents him, as to all his perſonal comracts, bit place. 
he therefore may regularly maintain any ation, in 
his right, which he himfelf might. Roll. Abr. 912. 

Cro. Elix. 377. 2 

The executor before probate may maintain an When may bring 
action, but cannot declare ; for without producing lens. 
the letters teſtamenrary, he cannot aſſert his right 
in court, Salk. 202. R/. Abr. 917. 9 Co. 38. 

He has all the title and intereſt by the teſtament, 
and not by the probate. Ibid, UB Wa 

If a . deviſe land by force of the far, H. 8, n. 
of wills, or by * the probate of e — © 
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for all the proceedings, ab far 
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relate th lag, : 


«2+ thehtiezte any fuch deviſe, and therefore u wopy 
oduced 7 7 eir ſeal, is no certain . 
a true copy: Kall. Ar, 6781 La. R , 


But good evi- 
dence of the per · % fonal eate, betauſe they have the caftady, of: 


ſonalty. 


Copy of the pro- 


Hut the * of à will js evidenoe ub ty" 


all wifls that. concern the perfonaFeſtate, and they 
ate the records of that court; and therefore 4 oh 
of them, under the ſeal of that court, muſt — 4 
evidence. Bull. Ni th Pri: 24h. Ste. 671% L 
1 where Holt, C. Nane judge of the #pititual 
5 5 the only pr to Yetermine the 've- 
di of wills, for Hate perforial; and: . 
ee Fee is undeniable evidence t6 the jury. 
It was alſo held by Hile, that che evpy of the 


bate when ell. probate of x will is good evidence Where ebe wil 


dence. 


109% If 


itfelf is of chattels, for there the probte ig an br 
gibt taken by author 1h f 2 publie- nature; 
otherwiſe where the will L of ling in thr mul, 
© becauſe in fuch caſe, the ecrleſtafftea! courty'hive 
ns Authority to take probates, therefore" ſuch "pros 


bite but a copy, and a eo of it no more thin the 


copy of a a copy. 3 Salk, 154. For che e an 
inal is evidence,” wherever, the' orfpibef is er- 
ence, if proved a trut copy ; but ehe PE 
n, of 4 wilt of land-? ih nb Evidence 
the probate, in, . fach"caſe, N por 
authof 1, ind therefofe is N e 
5. 140 s mit 125 9101909 „m! 
N. B. A is precedent fad, any in- 
ti 727 9 , Or quantam meruit tray be formed Trot 
r you haye nothing 2600 fl 4 de chan alles ge 

= N th be"indebted to the ara n Bis life 
time, which be promiſed 0 pay, the «when 
requeſted. "I 9b005 ſt 
In the gen, meruit, yo ag hehe 


in his life-time; did thi wor ot fold . — 
Tee 
d Lou in in 
ow 


fhe execute? ders Hoto much thiy were 
at that Hime." An exteutor y 


N 
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own tight, after he bas counted as | executor, 
2 Str. 1271. 1 WA. 1 171. er v. 8 75 4 
I pra 10 at the ſuit of executors, for debts What necefſacy 
due to their teftator, it is neceſſary to 81 2 the 
1. that they be ſtated as executors ;_ * that I 


debt was dut fo the ay Re to Lats th e day 


4 i : : 


Kat. 4 Ann, c. 16 ; + 6 and = Car, 2, 6. 8 of 
juigment by default, 4 Ann, c. 16. C 

an executor is indebted to the teſtator, 
his debt ſhall be releaſed, for he cangot maintain 
an action ing bimſelf. 1 Salt. 305. Off. Ex. 
44+ 8 Ch 13+ Þ 1 Salk, zoo. Cro. Car. S 
So where he indebted jointly. 1 Salk. PEA 
if ſuch debtor refuſe the executotſhip Ker the 1 
dinary, it ſhall not be a releaſe. 1 Salk, Jt 3977 as 
And though he is diſcharged in law, yet he ought 


to account in equity. C. Caf. 242. 
Lindan, l. 1 tee executor of he, For a ſurviving 


complains. of Thomas Roe, being, &c. For that 2 3 
220 the faid Thomas, on the 10th day o ee herd Ig 
in the year of our Lord 1794, to wit at anden 
dnl, la A the pariſh of N.. ary-le- Bow, in th. 
Cheap, was indebted to the ſaid 15600 
in in his life-time, in 400. of lawful money of Great 
Britain. for money by the ſaid Richard, in his 1 
time, before that time laid out, expended, and paid 
for the ſaid. Thomas,. and at his ſpecial inſtance and 
requeſt, and for other money by the. ſajd Richard, 
in bis life-ti 1 that time lent and advanced 
to the (aid bis li th e inſtance and re- 
queſt 1 and being 10 bo e he the ſaid Thomas, 
— conſideration thereof, afterwards to wit, on the 
ſame . and year aforeſaid, at Lendon aforeſaid, in 
the band ang ward aforefai e and then 
and there, faithfully, e the ſaid Tema, i 
ad bim ph los Ys „ when, he ſhoul 


laſt, will and . teſtament of Richard Fenn deceaſed, executor for mo. 
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Detlarattons in Matic,” 

Breach, be theretaafterwards requeſted : Yet the feld 2e. 

7 mas 8 often requeſted, &c. ) hath not yet paid 

the ſaid ſeveral ſums of money, or any part thereof, 

to the ſaid Richard, in his life-time, or to the faid 

ahn, ſurviving executor as afoteſaid, ſince his 

eath (a), or to one James 1 bn, now deceaſed, 

ip bis life-time, and whom Ahe ſaid John hath ſur- 

vived, and which ſaid John and Janes, in the life- 

time of the ſaid James, were executors of the laſt 

will and teſtament of the ſaid Richard, or to elther 

of them, but to pay the ſame to them, or either of 

them, the ſaid Thomas hath hitherto wholly refuſed, 

and ſtill refuſes to pay the ſame, or any part thereof, 

tothe (aid Fobn, ſurviving executor as aforeſaid, to 

the ſaid Jahn his damage of 607. ; and therefore he 

Profere of the brings his ſuit, &c; And he brings imo court here, 

letters, teſ- the letters teſtamentary of the ſaid Richard, gp: 
tamentary> it fully appears to the court -here, that the (ai 

obn and the ſaid Homes, in the life-time of the ſaid 

ames, were executors. of the laſt will and teſta- 

ment of the ſaid Richard, and the ſaid James being 

„ no dead, the ſaid Fobn is the ſurviving executor 

as aforeſaid, and hath the adminiſtration thereof, &c. 

If the executor of the executor have any 

s or chattels in his hands, which did belong 

to, the firſt teſtator, the executor of the ſame teſta- 

tor ſurviving, may have an action againſt the exe» 

cutor of the executor for the ſame, for the 

ol the executor who died firſt, was determined by 

his death, the other then ſurviving. _ Swin. 24 | 

Por executors, /: Middleſex, to wit. Richard Fenn, late 72 

tor a quarter's migſſer, in the ſaid county, yeoman, was attached 


— bony = to anſwer John Denn and Thomas Dae, executors 


the 25th of of the laſt will and teſtament of Simon Roe dee 
arch, 1789-t0 ceaſed, in a plea of treſpaſs on the caſe, and wheres 
— . upon the ſaid John and Thomas executors at 
died the 27th of aforeſaid, by R. L. their attorney, complain, Foe 
Moy, — lag VN « 4 . 
- middle © the De "A UPI of <6 alli ol 
guarter in C. P. 12 e ſhe wn, * the Py e 
rhe will, dot beicg aſler <4#di2, court held it well. Graue! v. 
Wen, 2 Str. 716. 5 oh | tat 


aA 2 a7M o© 0M. 


Demons in Allmnzific,. 

/bit 10her2a3; the ſaid Nichrd, on the 25 day of 
Pots in the yeat of our Lord 1789, ts wit it 
Weftminfler, in the faid county,” was 'indebte#®t6 
the ſaid John and Thomas, as executors as aforeſaid; 
in 201, of lawful moriey of Great Brituin forthe 
ſe and occupation of divers, o wi, to leaſehold 

bles, wich the appurtenances, ſituate and being 

in the pariſh of Sr” Fames, within the liberty of 
W:/tminfler, in the ſaid county, by him the ſaid 
Richard, and at his requeſt, and by the permiſſon of 
the faid Simon, in bis life-time, and the ſaid" uh 
and Thomas executors 2s aforeſaid, ſince his death; 
for a long time, to wit for the ſpace of one quarter 
of 4 year before then elapſed, had, held, uſed, o- 
cupied, poſſeſſed, and enjoyed; and being ſo in- 


debted, he the ſaid Richard, in conſideration thereof, 


afterwards to wit, on the ſame day and year afore- 
faid, at JYeflminfler aforeſaid, undertook, and faiths 
fully promiſed the ſaid Fohn and Thomas, as ex- 


ecutors as aforeſaid, to pay them the ſaid ſum of 


money, when he the ſaid Richard ſhould be thereto 


wit, on the ſame day and Ju aforefaid, at M. 
minſler aforeſaid, in conſideration that the faid 
Simin, in his life-time, and the ſaid Fobn and 
Thomas as executors as aforefaid, fince hi death; 
at the like requeſt of the ſaid Richard, had before 
that time permitted the ſaid Richard to have, hold; 
uſe, occupy, poſſeſs, and enjoy, divers, to wit, tu 
other Jeaſehold ſtables, with the appurtenances, 
ſituate and being in the pariſh aforeſaid, within 
the liberty and county aforeſaid, and that the faid 
Richard, according to that permiſſion, had, held; 
uſed, occupied, poſſeſſed, and enjoyed the fame, 
for a long time, to wit, for the ſpace of one quarter 


of a year, before then elapſed. he the faid Richard 
then and there undertook, and faithfully pro- 


miſed, the ſaid Jahn and Thomas, as executors 
33 aforeſaid, to pay them ſo much money us 
they therefore reaſonably deſerved to have, when- 
erer afterwards, the ſaid Richard mo be 
8 / . reto 
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afterwards requeſted: And toberta, afterwards to Sa ee 
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thereto requeſted ; and the ſaĩd Jobs and | 

executors as aforeſaid aver, that they thereforg 

. reaſonably deſerved to have of the ſaid Richard, 

other 20. of like lawful money, to wit at . 

minfler aforeſaid, whereof the did Rictord, aſter- 

wards to wit, on the ſame day and year aforeſaid, 

there had notice: add a count for money had and 

received to the uſe of the plaintiffs as executors: 

Breach, Yet the ſaid Richard (although often requeſted, &c.), 
hath not yet paid the ſaid ſeveral ſums of money, or 

any part thereof, to the ſaid Fohn and Thomas, or to 

either of them, but to pay the ſame to them, or 

either of them, he the ſaid Richard hath wholly 

refuſed and ſtill refuſes, to the damage of the ſaid 

John and Thomas, executors as aforeſaid, of 200. 

Profert is curia. and therefore they bring their ſuit, &c, ; And they 
bring into court here, the letters teſtamentary of- 

the Gig Simon, by which it ſufficiently appeats to 

the court here, that the ſaid Jahn and ' Thomas are 

the executors of the laſt will and teſtament of the 

ſaid Simon, and have the adminiſtration thereof, &c. 

Far an executor | Glouceflerſhire, to wit. Jobn Denn, executor of 
wang tp exeev- the laſt will and teſtament of Thomas Roe deceaſed, 
ſol, 3 complains of Richard Fenn, executor of the laſt 
will and teſtament of Robert Broth deceaſed, being 

in the cuſtody of the marſhal, of the marſhalſea, of 

our lord the now king, before the king himſelf, 

For that whereas, the ſaid Robert Booth, in bis life 

time, to wit on the 10th. day of March, in the 

year of our Lord 1793, to wit at Cheltenham, in 

the ſaid county, was indebted to the ſaid Thema 

Re, in his life-time, in 40l. of lawful money of 

Great Britain, for divers goods, 'wares, and mer- 

chandiſes, by the ſaid Thomas, in his life time, be- 

fore that time ſold and delivered to the ſaid Robert, 

in his life-time, and at his ſpecial inſtance and te- 

queſt ; and being ſa indebted, he the ſaid Robert, 

in his life-time, in conſideration thereof, afterwards 

to wit, on the ſame day and year aforeſaid," at 

Cheltenham” aforeſaid, undertook; and then and 

there faithfully promiſed the ſaid - Thomas * — 
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life-time, to pay bim the ſaid ſum of Money, When 


he ſbould be. thexeto afterwards requeſted ; Aud æ 
whereas, afterwards to wit, on the ſame day and 


year aforeſaid, at Cheltenham aforeſaid, in confider>, 
ation that the ſaid Thomas, in bis life-time, at the 
ike requaſt of the ſaid Robert, in bis Jife-time, had 
before - that time ſold and delivered to the ſaid; 
Robert, in his life-time, divers other goods, wares, 

and merchandiſes, he the ſaid Robert, in his life- 
time, - undertook, and then and there , faithfully - 
promiſed the ſaid Themas, in bis life-time, to pay 
him ſo much money as be therefore reaſonably de - 
ſerved to have, when he the ſaid ebert, in his liſe- 
time, ſhould be thereto afterwards requeſted; and 
the ſaid, Jobm executor as aforeſaid avers, that the 
ſajd Thomas, in bis life- time, therefore. reaſonably 


deſerved to have of the ſaid Robert, in dis life-. i 


time, other 404. of like lawful- money, to wit at 
Cheltenham aforeſaid, whereof the ſaid Robert, in 
bis life-time, afterwards to wit, on the ſame day 


and year aforeſaid, thete had notice: Aud whereas, Morey lent, mo- 
the ſaid Rabert, in his Jife-time, afterwards to wit, **Y ken 1 
on the ſome day and year afoteſaid, at Cheltumbam vcgie, 

aforeſaid, was indebted to the ſaid Thamat, in; big count, = g 


life-time, in othet 40/1. of like lawful money, for. 
money by'the ſaid Thoma, in bis liſe-time,. before 
that time lent and advanced to the ſaid Nobert, in 
his lifetime, aod at bis ſpecial inſtance and requeſts 
and far othet money by the ſaid Thomas, in bis liſe · 
time, before. that tigie laid out, expended, and 
paid, for the ſaid Robert, in his life-time, and at 
his like requeſt ; and for otber money by the ſaid 
Robert in his life-time, before that time had and 
received to the uſe of the ſaid Thewas, in his liſe- 
time 3 ande being ſo indebted, be the Jaid Robert, in 
his life-time; in conſideration Ihereoſ, afterwards 
to witz on the ſame day and year aforeſaid, at 
Gheltenbom: aſoreſaid, undertook, and then and 
there faithfully promiſed the ſaid Thomas, in big 


life · time to pay bim the ſaid ſum of money, laſte 


mentioned when: be ſhould be thereto aſtetwards 
th requeſted : 
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f Breach, requeſted : Yet the ſaid Robert, in his life-time, and 
| + the ſaid Richard executor as aforefaid, fince his 
| death (although often requeſted, &e.), have not, 
| nor hath either of them, yet paid the faid ſeveral 
| ſams of money, or any part thereof, to the ſaid 
| Thomas, in his life-time, or to the ſaid John, execu- 
tor of the ſaid Thomas as aforeſaid, fince his death, 
| or to either of them, but the ſaid Robert, in his life. 


| time, and the ſaid Richard executor as aforeſaid, 
| ſince his death, to pay the ſame to the ſaid Thomas, 
| in his life-time, or to the ſaid Job executor of the 
ſaid Thomas as aforeſaid, ſince his deceaſe, or to 
either of them, have, and each of them hath, hi- 
thereto wholly refuſed, and the ſaid Richard, execu- 
tor of the faid Robert as aforeſaid, ſtill refuſes to 
pay the ſame to the faid John executor as aforeſaid, 
to the ſaid John executor as aforeſaid, his damage 
of 401. z and therefore he brings his ſuit, &c.; And 
the ſaid John executor as aforefaid, brings into 
| court here, the letters teſtamentary of the ſaid 
| | Thomas, by which it appears to the court here, that 
| | | the ſaid John is the executor of the laſt will and 
teſtament of the ſaid Thomas, and bath the admini« 
ſtration thereof, &c.; pledges, &c. 


Notes, 

In declaring againſt an executor, on a ptomiſe 
by his te/later, it is not neceſſary to that the 
defendant has aſſets, for if he has not, it lies on 
him to diſcharge himſelf by his pleaz Hutt. 27. 
| Cro. Eliz. 59. ; not need profert be made of the 

defendant's letters teſtamentary, becauſe the plain- 

3 tiff has not them in his power to produce to the court. 

Pide, p. 92. Vet the ſaid Richard (although often requeſted, &c.), 

Condlubon 113" in this reſpect, hath not yet paid the ſaid ſeveral ſums 

— 6 money, or any part thereof, to the ſaid Thomas, 

and ſhe and her in his life-time, or to the faid Fobn and Ann his 

| 1 wife, executrix as aforeſaid, ſince his death, or to 
3 wife was covert Either of them, but he to pay the fame to the ſaid 


Ut the time of Thomas, in bis life-time, or to the faid Jn nh 
a — 


Declarations in Aſſompſit. 366 


am his wife, executrix as aforeſaid, ſince his the death of he 


death, or to either of them, hath hitherto wholly teftstor, and the 
refuſed, * and ſtill refuſes, to the ſaid Fohn and Ann — 
bis wife, executrix as aforeſaid, their damage of band. 

40l.; and therefore they bring their ſuit, &.; 

And the ſaid Jabn and Ann bring into court here, Prefet. 

the letters teſtamentary of the ſaid Thomas, by 

which it appears to the court here, that the ſaid 

Ann is the executrix of the laſt will and teſtament 

of the ſaid Thomas, and have the adminiftration 

thereof, &c, 


Notes. 


As a wife named or appointed in a will, may Wife need not 
not be compelled unto the execution thereof, with- prove will, with- 
out her own and her huſband's conſent; ſo neither band's confent. 
ſhall ſhe aſſume or accept ſuch executorſhip, with- 
out her huſband's conſent and approbation, be- 
cauſe it is in his power to oppoſe and hinder it, 

Off. Ex. c. 17. This is true docttine at the com- 
mon law. 2 H. 7. 15. But if the prove the will, 
ſhe may make a will and executor, without ber 
buſband's conſent. Fitz. Abr. 20. Perk. c. 8. p. 97, 

If once the wife adminiſter, though without the But if he does, it 
huſband's privity and aſſent, and though no will is good. ; 
proved, this will go far to exclude them both for 
ever after from pleading, that ſhe was not execu- 
trix, nor adminiſtred as executrix: the law is the 
— if once the will be proved, and the execution 
hereof be committed to the wife, though againft 
her huſband's mind and conſent. Godelp, 110. cites 
Brocke, tit. Ex. 147. | » 

It frequently happens that an in/imul computaſſit Taal compare 
is added to a declaration, at the ſuit of an executor /« with the 
with the teflator, and alſo the Ute count with the 
executor himſelf, if that count ſhould be neceflary, 
then after the inſimul computaſſet with the teflator, add 
the following concluſion firſt ; Yet the ſaid Richard © 
(although often requeſted, &c.), hath not yet paid 
to the Gig Thomas, in bis life-time, or to the faid 
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obn execu or "ag. forefaid <1 7 4 1 WY” 
Joby of 7 AY 999 1 5 bi he 5 


any part thergof, but he 0 pay * 
part thereof to the ſaid omas, in 5 15 3 
to the ſaid Jobn executor aforel: oreſa;d Us _ 
death, or to Ss of them, hath. cara 125 
The count. refuſed, and ſtill refuſes: "hd where 27 
ſaid Richard, afterwards to e 
of O#ober, in the year aforeſaid,. a 
aforeſaid, accounted together with ihe laid, 5 
ſuch executor as aforeſaid, of and MC. Bog - 
vers ſums of mon due and owing from the, Taid 
| Richard to the 4d Thomas, in his life-time, and 
at the time of his death, and then re yD- 
paid, and upon that account the ſaid Richard was 
then and there found in arrear, and indebted to 
the ſaid Thomas in the further ſum of 40ʃ. of like 
lawful money; and being ſo found in artear and 
indebted, he the ſaid Richard, in conſideration 
thereof, Arnd to wit, om the day ind year 
aforeſaid, at Wifiminfter aforeſaid, Used, 2nd 
to the ſaid Fobn as ſuch executor as aforeſaid, "then 
and there faithfully promiſed the ſaid Jobn, ta pay 
dim the ſaid laſt- mentioned ſum of * 11 
de the ſaid Richard ſhould be thereto afterwards 
Breach. requeſfed: Yet the ſaid Richard (although ofteti're- 
queſted, &c.) bath not yet paid the faid laſt· men- 
tioned ſum of money, or 40, part o pap to the 
laid John executor as aforeſaid ; but to pay — 
or any part thereof, to the ſaid Fobn executor as a 
Faid, the ſaid Richard hath — wholly refuſes, a 0 
Mill; refuſes; to the (aid John execator as Laake is 
damage of 50/:; and therefore he brings lis uit, Ke. 
add the profert of the letters teſtamentaryi ar in p. 
Concdußoo, - Yet the laid Richard (although 5 0 
— in cx hath not yet paid the ſaid ſeveral ſums of mone "1 
tor is ihe plain» any part thereof, to the Taid Thomas, in hig life 
in cale, id or to the ſaid John, the executor utor of the ſaid'Th 


7 93+ - aforeſaid, in his life-time; or to the ſaid Robert, 2 . 
cutor as #Forcfaid of the ſaĩd ** A «/ 
them, but he to pay the ſame; Af 


. theſaid Themes,%in is liſeztime, 7 Pobn, 
execuiot 
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executor as aforeſaid of the ſaid Thomas, in his liſe- 

time, or to the ſaid Robert, executor as aforeſaid of the 

ſaid John, or to either of them, hath hitherto wholly 

refuted, and ſtill doth refuſe," to the ſaid chert 

executor as aforeſaid, his damage of--40f.'5 and 

therefore he xy Wine,, 

And the faid Rabert brings into court here, as Profer of the 
well the letters teſtamentary of the ſaid Thomas, by o probates. 
which the ſaid John appears to the court here, to 

be executor of the laſt will and teſtament of the 

ſaid Themas; as alſo the letters teſtamentary of the 

ſaid Fohn, by which it appears to the court here, 


: 


I 


— 
- 


B-7 


laid that the ſaid Robert is the executor of the laſt will 
and and teſtament of the ſaid John, and hath the admi- 
Ww niſtration thereof, cc. N 
Lo Noter. 
ind The intereſt veſted in the executor by the will 
ton of the deceaſed, may be continued and kept alive 
year by the will of the ſame executor; ſo that the execu · 
6d tor of 4. s executor is to all intents and purpoſes the 
en executor and repreſentative of A. himſelf, 1 Leon. 
by 275. The Stat. 25 Ed. 3., flat. 5. c. 5, enatts, Executors of ex- 
fan that executors of executors ſhall have actions of — Gate * 
IN debits, &c. in the ſame manner as the firſt teſtator 
. ſhould have had, if he were in life ; and the ſame + 
Ku- executors of executors, ſhall anſwer to others of as 994 
the much as they have recovered of the goods of the | 
mie, firſt teſtators, as the firſt executors ſhould do, if they 
ite. were in full life. But the executor of 4. s admini- 
hd ſtrator, or the adminiſtrator of A.'s executor, is not 
Yis the repreſentative of 4. Bra. 7. title Adm. For Si. 382. 
te.) the power of an executor is founded upon the ſpe- N.. 907. 
$5: cial confidence and actual appointment of the 
te.) deceaſed ; and ſuch executor is therefore allowed to 6 
or. tranſmit that power to another, in whom he bas £2 
* equal confidence z but the adminiſtrator of A. is 

; merely. the officer of the ordinary, preſcribed to L 
K. him by act of parliament, in whom the deceaſed * 
jt has  repoled no truſt at all; and therefore on 
fio the death of that officer, it reſults back to the or- 
bn, 


dinaty to appoint another. Sty, 225. There 


368 Declarations in Aunglit, 
Two executor, There were {ty executors, one proved the will, 
one refuſes to the other refuſed before the ordinary, who granted 
de the cher, be adminiſtration to the other, who made bis executor, 
who refuſes died, and died; and that executor alone brought debt, 
and _— _ for a debt due to the firſt teſtator, and adjudged that 
— ve way the action did lie; for though he who refuled 
have debt. might adminiſter at any time, yet it muſt be in the 
| life time of bis companion, and be beipg dead, 
that election is gone, Dy. 160. 
If one executor The common lawyers beld, that if one executar 
reſt prove, per- refuſeth before the ordinary, and the reſt prove the 
fon refuſing may will, yet, at Common law, he bo refuſed may at 
— — any time come in and adminiſter; and though be 
— 2 never acted whilſt his companions were living, yet 
f aſier his death, he ſhall be preferred before any 
other executor, made by a co-executor ; although 
the civilians held that, by their law, the renuncis 
ation was peremptory, 1 Salk, 31 1. Houſe v. 
Lord Petre, before the dtlegates. 
Concluſion for In this caſe the hy/dand joins with ber in the action. 
— even Yet the ſaid Richard (although often requelled, 
ſhe marries, after & c.) hath not yet paid the ſaid ſeveral ſums of 
probate of the money, or any part thereof, to the ſaid Thomas, in 
BN gravted © his life-time, or to the ſaid Ans executrix as afore- 
» P* 9%* ſaid, fince his death, or to the ſaid Jobn and Ann, 
ſince her intermarriage with the ſaid Jahn, or to 
either of them; but he to pay the ſame to the (aid 
Thomas, in his life-time, or to the ſaid Ann execu- 
trix as aforeſaid, ſince his death, or tg tbe ſaid 
| Ping and Ann, ſince her jntermarriage with the 
aid 7obn, or to either of them, bath hitherto 
wholly refuſed, and ſtill refuſes, to pay the ſame, 
or any part thereof, to the ſaid Jabs and Ann bis 
Wife, to the ſaid hn and Ann executrix as atore- 
ſaid, their damage of 40l., and therefore they 
Proftrt, bring their ſuit, Ke. ; And the (aid Fobn and Aw 
| his wife, bring into court here, the letters teſtz- 
mentary of the ſaid Thomas, by which it appears 
to the court here, that the ſaid Ann is the execu* 
trix of the laſt will and teſtament of the ſald 
 Thomss, and have the adminiſtration.thereaf, c. 
6 IIS I» | i 8 
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quently a wife cannot, by our laws, take upon her 
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. 


A ſeme covert may be appointed executrix, and Femecovert may 
in the ſpiritual courts ſhe is conſidered as feme ſole, ba <q mo 
capable of ſuing, and being ſued, without her | 
huſband ; but, by our law, huſband and wife, are 
conſidered but as one perſon, and as having one 
mind, which is placed iu the huſband, as moſt 
capable to rule and govern the affairs of the fa- 
mily ; and therefore the wife can do no act which 
may prejudice the huſband, without his conſeat 
and concurrence : Hence the huſhand muff be j:in:d Huſband in ge- 
in all actions, by or againſt his wife, and conſe. ien med join 

with the wife, 
the office of executorſhip, without the conſent of her 
huſband. Off of Ex. 203. Keilw. 122. 

In an action for any thing due to the wife, 
en auter droit, they ought to join, as if they were 
for a debt, &c; to the wife, as executrix or admi- 


niſtratrix. Com. Dig. 1 J. 572. Vide 1 Salk. 282. 


If a woman, executrix to her huſband deceaſed, 


doth waſte his goods, and take another to huſband, 
it is a devaſiavit in him and ber. Goutdſb. 115. 
1 Roll. 269. 3 Cro. 603. Lut. 674. BETTS 


The huſband of a feme covert executrix cannot 


ſue, or be ſued, in right of the teſtator, without 
bis wife, OF. Ex. 298. 


If a feme executrix or adminiſtratrix takes huſ- 


band, and they commit a devaflavit, but the wife 
dies before judgment againſt them, the huſband, 
ſhall not be charged. Cro. Car. 519. 2 Vern. 118. 


If huſband ang wife recover judgment in debt, 


in right of the wife as executrix to A., and the 
wife dies, the huſband ſhall not have execution, 
though he be privy, for the debt belongs to the 

lucceeding executor or adminiſtrator. 4 Roll. 889. 

. 10. Com. Dig. 1 V. 576. ö | 


Middleſex, to wit. Jobn Denn, executor of the For an executor 


laſt will and teſtament of Themas Ree deceaſed, Wust an exccu- 


rig, who intet- 


complains of Richard Fenn and An bis wife, married aſter 


B b (which probate, 
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Declarstions in Aſuvipſit; 
(which ſaid Ann is the executrix of the laſt will 


and teſtament of Robert Jupp deceaſed,) being, &c. 
For that whereas, the ſaid Robert Jupp in his life- 


time, to wit, on the 10th day of March, in the 


or of our Lord 1794, to wit, at Wifminſter, 
n the ſaid county, was indebted to the ſaid Thomas 
in his life-time, in 50l. of lawful money of Great 
Britain, for money by the ſaid Thomas in his life- 


"time, before that time laid out, expended, and 


paid for the ſaid Robert in his life-time, and at 
his ſpecial inſtance and requeſt; and being ſo in- 
debted, he the ſaid Robert, in conſideration thereof, 
afterwards to wit, on the ſame day and year afore- 
ſaid, at He/iminſ/ter aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid Thomas in 
his life-time, to pay him the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted: 
Yet the ſaid Robert in his life-time, and the ſaid 
Ann, executrix as aforeſaid fince his death, and 
before her intermarriage with the ſaid Richard; 
and the ſaid Richard and Ann his wife, ſince their 
interparriage (although often requeſted, &c.), have 
not, nor hath either of them, yet paid the ſaid 
ſeveral ſums of money, or any part thereof, to the 
ſaid Thomas in his life-time, or to the ſaid John 
executor as aforeſaid ſince his death, or to either 
of them, but to pay the ſame, or any part thereof, 
to the ſaid Thomas in his life-time, or to the ſaid 
John executor as aforeſaid, or to either of them, 
have, and each of them hath, hitherto wholly 
refuſed, and the ſaid Richard and Ann his wiſe, 
executtix as aforeſaid, do ſtill refuſe, to the ſaid 
John executor as aforeſaid, his damage of 504. ; 
and therefore he brings his ſuit, &c. ; pledyes, 
&c. Add profert in curia of the letters teſlamentary 
to plaintiff, as in p. 89. 


Notes. 


If an executrix or adminiſtratrix marry after 
probate, or adminiſtration granted, the ſuit wy 


Derlarations in Aklumplit. 
be againſt the huſband as well as the, wife, for the 
debt of her teſtator or inteſtate. 

If a man marries an adminiſtratrix to a former 
huſband, who in her widowhood waſted the aflets 
of her inteſtate, the huſband is liable to the debts of 
the inteſtate, during the life of the wife; and this ſhall 
be deemed a deva/tauit in him, Cro. Car. 60 3. Abr. 
Caf, 66., after her death. Lutw. 674. 2 lern. 195. 

London, to wit. Fobn Denn complains of Ki. 
chard Fenn, executor of the laſt will and teftament 
of Thomas Doe deceaſed, being, &c. in a plea of 


371 


Declaration 
againſt an ex- 


ecutor, p. 90. 


treſpaſs. on the caſe, For that whereas, the ſaid 


Thomas, in his life-time, to wit, on the 20th day 
of March, in the year of our Lord 1794, to wit, 
at London aforeſaid, in the pariſh of St. Mary- 
k-Bow, in the ward of Cheap, was indebted to the 
ſaid Fohn in 50l. of lawful money of Great Britain, 
for the work and labor, care and diligence, of the 
ſaid John, by him the ſaid Jahn, before that time 
done, performed, and beftowed, in and about the 
buſineſs of the ſaid Thomas in his life-time, and for 
the ſaid Thomas in his life-time, and at his ſpecial 
inſtance and requeſt ; and being ſo indebted, he 
the ſaid Thomas in his life-time, in confideration 
thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Jabn, to pay bim the 
ſaid ſum of money, when he ſhould be thereto 


afterwards requeſted : And whereas, afterwards to Quante meruit, 


wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, in con- 
lideration that the ſaid John, at the like requeſt of 
the ſaid- Thomas in his. life-time, had before that 
time, done, performed, and beſtowed other his 


— 
* 


work and labor, care and diligence, in and about 


other the buſineſs of the ſaid, Thomas in his life- 
time, and for the ſaid Thomas in his life-time, he 


the ſaid Thomas in his life-time, undertook, and 
then and there faithfully promiſed the ſaid John, 


to pay him ſo much money as he thereſore reaſon- 
B b 2 ably 
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ably deſerved to have, when he the ſaid Thomas in 
his life-time, ſhould be thereto afterwards re- 
queſted ; and the ſaid John avers, that he thetefote 
reaſonably deſerved to have, of the faid Thomas in 
his life-time, other 50/. of like lawful money, to 
wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, whereof the ſaid Thomas, in his life- 
time, afterwards to wit, on the ſame day and year 
aforeſaid, there had notice: (add a count for money 
paid, Jaid out, and expended, by the plaintiff, for the 
ſaid Thomas in his life-time). Yet the ſaid Thomas in 
his life-time, and the ſaid Richard executor as 
aforeſaid ſince his death (although often requeſted, 
&c.), have not, nor hath either of them, yet paid 
the ſaid ſeveral ſums of money, or any part thereof, 
to the ſaid 7ohn; but the ſaid Thomas in his life- 
time, and the ſaid Richard, executor as aforeſaid 
ſince his death, to pay the ſame, or any part 
thereof, to the ſaid Fobn, have, and each of them 
hath, hitherto wholly refuſed, and the ſaid Richard, 
executor as aforeſaid, ſtil] refuſes, to the faid 7% 
his damage of 5ol.; and therefore he brings his 


ſuit, &c. ; pledges, &c. N 
Notes. 


An action lies againſt an executor or admi- 
niſtrator upon every contract, debt, or cove- 
nant, made by his te/lator or inteflate. Off. Ex. 
169. But debt does not lie againſt an executor, 
where the teſtator might have waged his law, as 
in debt upon ſimple contract. 9 Co. 87. b. Cs. 
Eliz. 600. | 


In addon again® In an action again/t an executor, he muſt be 
executor, he muſt named executor, or be ſhewn to be executor ; for it 


be ſo named, 


the declaration ſhews the defendant to be executor, 
though it does not name him executor in the be- 
ginning, it is ſufficient, 1 Saund. 112. Str. 781. 
£4. Ray. 1510. Nor need the plaintiff alledge 
aſſets, for it ſhall be intended. 9 Co, . a. Fr 
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If an executor ſuffers judgment by default, he 
admits aſſets. 1 Sal. 310. | Tory 

The action of aſſumpſit, was held not to lie 
againſt an executor before the 4 & 5 Ph, & Mar. 
Norwoed v. Read, Plow. 180. 

Yet the ſaid Richard Browne in his life-time, and Concluſion 
the ſaid H. F. executor as aforeſaid in his life-time, 284inft an exe- 
and the ſaid Richard Fenn, 7 a8 aforeſaid auer, ig bete 
ſince the death of the ſaid H. F. (although often vid, p. 93. 
requeſted, &c.), have not, nor hath either of them, 
yet paid the ſaid ſeveral ſums of money, or any 
part thereof, to the ſaid Fohn ; but the ſaid Richard 
Browne in his life-time, and the ſaid H. F. ſince 
his deceaſe in his life-time, and the ſaid Richard 
Finn ſince the death of the ſaid H. F. to pay the 
ſame, or any part thereof, to the ſaid Jobn, have, 
and each of them hath, hitherto wholly refuſed, 
and the ſaid Richard Fenn, executor as * 
till refuſes to pay the ſame, or any part thereof to 
the ſaid Jobn, to the ſaid Jabn his damage of 200.; 
and therefore he brings his ſuit, &c. 


Notes. 


As the executor's executor (where there is no 
joint executor) is executor to the. firſt teſtator, he 
is liable to all the charge the firſt executor had or 
was ſubjeR unto, with this difference, that the one 
teltator's goods ſha}l not ſtand charged for the 
other teſtator's debts, but each for his own. Ge- 
dilp. 87. The flat. 25 Ed. 3. fl. 5. c. 5. enacts, 
that executors of executors ſhall anſwer to other of as 
much as they have recovered of the goods of the firfl 
L teſtator s, as the firſt executors ſhauld do, if they were 
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4 in full Ife. 

; Executor of an executor is liable to make good 

6 the quantum of the devaſlavit to the creditors, if 
he has 4ſt from the firſt executor. Chan. Caf. 

F 257. Aud ſo far as the perſonal eſt te of the firſt 


tFitator, which is come to the bands of the ſecond 
| Bb 3 executor, 
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* executor, will go, the ſecond executor ſhall anſwer. 
Ibid. 217. Vide4&5 N. & M. 24. f. 12. 

Ageioſt a ſor- London, to wit. Richard Fenn, late of London, 
viving enecutor yeoman, ſurviving executor of the laſt will and 
— 1 teſtament of Thomas Roe deceaſed, was attached to 
and had, and re» anſwer John Denn, in a plea of treſpaſs on the 
ceived, p. "caſe, and whereupon the ſaid John, by 75 X. bis 
— attorney, complains, That whereas, the 1; 
mas in his life-time, to wit, on the 10th day of 
March, in the year of our Lord 1794, to wit, at 
Londen aforeſaid, in the pariſh of St. Mary-le- Bow, 
in the ward of Cheap, was indebted to the ſaid 
* in 504, of lau ful money of Great Britain, 
or money by the ſaid John before that time ent 
and advanced to the ſaid Thomas in his life-time, at 
his ſpecial inſtance and requeſt, and for other money 
by the ſaid John, before that time laid out, expended, 
and paid, for the faid © Thomas in his life-time, at 
his like requeſt, and for other money by the ſaid 
Thomas in his life-time, before that time had and 
received, to the uſe of the ſaid ahn; and being (> 
indebted, he the faid Thomas in his life-time, in 
conſideration thereof, afterwards to wit, on the 

ſame day and year aforeſaid, at London aforeſaid 
in the pariſh and ward aforeſaid, undertook, and 
faithfully promiſed the ſaid John, to pay him the 
| ſaid ſum of money, when he ſhould be thereto af- 


I. ul cempu- terwards requeſted :. And whereas, the ſaid Thomas, 


telſet. in his life-time, afterwards to wit, on the ſame day 


and year aforeſaid, at Londen aforeſaid, in the 


pariſh and ward aforeſaid, accounted together with 
the (aid Jahn, of and concerning divers other ſums 
of money, to the ſaid Fohn from the ſaid Thomas, 
before that time due and owing, and then being in 
arrear and unpaid, and upon that account, the ſai 
Themas in his life-time, was then and there found in 
arrear, and indebted to the ſaid Fohn in other 500. of 
like lawful money; and being ſo found in arrear, and 
indebted to the ſaid Fohn, he the ſaid Thomas in his 
life-time, in conſideration thereof, afterwards to 
wit, on the ſame day and year aforeſaid, at London 
hd | aforeſaid, 


aid 75 


— wa ere 
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aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and then and there faithfully promiſed- the 
ſaid Jahn, to pay him the laſt-mentioned ſum of 
money, when he ſhould be thereto aferwards re- 


queſted : Yet the ſaid Thomas in his life-time, and Breach 


the ſaid Richard, ſurviving executor as aforeſaid 


ſince his death, and one Robert Doe, the other 


executor named in the ſaid will of the ſaid Thomas, 


and who duly proved the ſame with the ſaid 


Richard, and whom the faid Richard hath ſurvived, 
(although often requeſted, &c.), have not, nor hath 
either of them, yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid John; but 
the ſaid Thomas in his life-time, and the ſaid 
Richard and Robert executors» as aforeſaid, in the 
life-time of the ſaid Robert, and ſince the death of 
the ſaid Thomas, and the ſaid Richard, ſince the 
death of the ſaid Robert, to pay the ſame or any 
part thereof, to the ſaid Fohn, have, and each of 
them hath, hitherto wholly refuſed, and the ſaid 
Richard, ſurviving executor as aforeſaid, ſtill re- 
ſuſes, to the ſaid Jahn his damage of 60/4.; and 


therefore he brings his ſuit, &c. 


Notes. 


In caſe beth the executors accept the executor- 
ſhip, and one of them die, the ſurviving executor 
ſhall be ſole executor; and the executor of the de- 
ceaſed executor ſhall be excluded as to the goods 
of the firſt teſtator; wheredf, if he hath in his 
hands, he muſt account to the ſurviving executor 
for the ſame. Dy. 160. Godol. 234. 

If tue be appointed executors, and the one 
maketh his teſtament. wherein he nameth his ex- 
ecutor, and dieth, his co-executor ſurviving, in 
this caſe, the executor is not to be joined with the 
executor, neither in the execution of the will, nor 
io ſuits or adtions, Swinb. 324. | 

One exec utor ſha not be charged with the 


wrong or devaſtav.t of his companion, and ſhall be 
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Ceneloßon Yet the ſaid Thomas in his life-time, and the ſaid 
againſ — Am ſince his death, and the ſaid Richard and Ann, 
2 whers ſince their intermarriage (although often requeſted, 
ſhe married after &c.) have not, nor hath either of them, yet paid the 
probate, ats. of an ſaid ſeveral ſums of money, or any part thereof, to 
Executory, p. 93 | 
executor as aforeſaid fince his death, or to either 
of them ; but the ſaid Thomas in his life-time, and 
the ſaid Ann executrix as aforeſaid fince his death, 
and the ſaid Richard and Ann, ſince their intermar- 
riage, to pay the ſame, or any part thereof, to the 
ſaid: Robert in his life-time, or to the ſaid John ex -· 
ecutor as aforeſaid ſince bis death, haye, and each 
of them hath, hitherto wholly refuſed, and the faid 
Richard and Ann do ſtill refuſe,” to the ſaid John 
executor as aforeſaid his damage of 5ol.; and 
therefore he brings his ſuit, &c. Add profert in 
curia of the letters teſtamentary to the plaintiff, 
as in p. 89, F 
For »n admi- "| Middleſex, to wit. John Denn, adminiſtrator of 
niftrator for all and ſingular the goods, chattels, rights, and 
2 moore credits, which were of Thomas Roe deceaſed, 
ivered by his : : _ 
intel ate, p. 95, complains of Richard Fenn, being, &c. Fer that 
— day” , whereas, the faid Richard,. on the 10th. day of 
of Thomas Roe, 7), in the year of our Lord 1794, to wit, at 
Weſtminſter in the ſaid county, was indebted to the 
ſaid Thomas in his life-time, in 6ol. of lawful 
money of Great Britgin, for divers goods, wares, 
and merchandiſes, by the ſaid Themas in his life- 
time before that time ſ61d and delivered to. the ſaid 
| Richard, at his ſpecial inftance and requeſt ; and 
being ſo indebted, he the ſaid Richard, in conſi - 


day and year aforeſaid, at Wejtninfler aſoreſaid, 
undertook, and then there faithfully promiſed the 
ſaid Thomas in his life-time, to pay him the ſaid 
ſum of money, when he ſhould be thereto after- 


Quantum meruit, Wards requeſted: And whereas, afterwards to wit, 


on the ſame day and year aforeſaid, at war >> 
| DE OVER afore- 


no farther liable, than for the 52 which came ty 
his hands. 2 Bac. Abr. 395. 


the ſaid Robert in his life-time, or to the faid Fahy 


.  deration thereof, afterwards to wit, on the ſame 
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aforeſaid, in conſideration that the ſaid Thamat in 

his life-time, at the like requeſt of the ſaid Richard, 

had before that time ſold and delivered to the faid 

Richard divers other goods, wares, and merchan- 

diſes, he the ſaid Richard, then and there under- 

took, and faithfully promiſed the ſaid Thomas in 

his life-time, to pay him ſo much money. as. he 
therefore reaſonably deſerved to have, when. he the 

ſaid Richard ſhould be thereto afterwards requeſted ; 

and the ſaid John, adminiſtrator as aforeſaid, avers, 

that the ſaid Thomas in his life-time therefore rea- 

ſonably deſerved to have of the ſaid Richard other 

601, of like lawful money, to wit, at Me minſler 
aforeſaid, whereof the ſaid Richard afterwards to 

wit, on the ſame day and year aforeſaid, there had 

notice, And whereas the ſaid Richard, afterwards Indebiratus 
to wit, on the ſame day and year aforeſaid, at Ant for 
WWi/tminfler aforeſaid, was indebted to the ſad 9 ©* 
Thomas in his life-time, in other 60/. of like lawful 

money, for money by the ſaid Thomas in his life- 

time, before that time, lent and advanced to the ſaid 
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f Richard, at his ſpecial inſtance and requeſt z and q 
d for other money by the ſaid Thomas in his life-time, A. | 
, before that time laid out, expended, and paid for the Money paid, a 0 
at ſaid Richard, at his like requeſt; and for other money #44 «nd received. - 75 
f by the ſaid Richard before that time had and received, Ba Hy 1 
at to the uſe of the ſaid Thomas in his life-time 3 and 
ie being ſo indebted, he the ſaid Richard, in conſi- if 
ul deration thereof, afterwards to wit, on the ſame 7 
$, day and year aforeſaid, at /Fe/iminfler aforeſaid, 4 Fi 
* undertook, and there faithfully promiſed the ſaid | 1 
id Thomas in his life-time, to pay him the ſaid laſt- 1 
id mentioned ſum of money, when he ſhould be ” 4 
i- thereto afterwards requeſted: And whereas, the ſaid I compu- by 
de. Richard, afterwards to wit, on the ſame day and t. 18 
, year aforeſaid, at Meſimiaſler aforeſaid, accounted 48 
1c together with the ſaid Thomas in his life-time, of F 
d and concerning divers other ſums of money, from Y 
+. the ſaid Richard to the ſaid Thomas in his life-time 4K 
t, before that time due and owing, and then in artear Pl 
14 unpaid, and upon that account, the ſaid Richard 738 
to. | 


Was 
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was then and there found in arrear and indebted to 

the ſaid Themas in his life-time in other 60l. of 

like lawful money; and being ſo indebted, he the 

ſaid Richard, in conſideration thereof, afterwards 

to wit, on the ſame day and year aforeſaid, at 

Weftmin/ler aforeſaid, undertook, and then and 

there faithfully promiſed the ſaid Thomas in his life- 

time, to pay him the ſaid laſt-mentioned ſum of 

money, when he ſhould be thereto afterwards re- 

Breach, , queſted: Yet the ſaid Richard (altho' often re- 

: queſted, &c.) hath not yet paid the ſaid ſeveral 

ſums of money, or any part thereof, to the ſaid 

Thomas in his life-time, or to the ſaid John, admi- 

niſtrator as aforeſaid, ſince his death, or to either 

of them, (to which ſaid n, adminiſtrator of all 

and fingular the goods, chattels, and credits, 

which were of the ſaid Thomas at the time of his 

death, after the death of the ſaid Thomas, to wit, on 

Date of the ad. the 20th day of Odlober, in the year aforeſaid, by 

miniſtration, by Divine Providence, archb:ſhop of Canterbury 

You are to ſtate primatecf all England, and metropolitan(a), in due form 

er — of law was granted, ) but he to pay the ſame, or any 

* * 1 part thereof, to the ſaid Thomas in his life-time, ot 

ed them, in the to the ſaid Fohn, adminiſtrator as aforeſaid, ſince his 

very words. death, hath hitherto wholly refuſed, and ſtill refuſes, 

to the ſaid John, adminiſtrator as aforeſaid, his da- 

mage of 60!., and therefore he brings his ſuit, &c, 

Prefert of letters And he brings into court here the ſaid letters of 

of adminifirarion. adqminiſttation, which ſufficiently prove to the court 

here, the granting thereof in form aforeſaid, the 

date whereof is the day and year in that behalf 
abovementioned, Pledges, &c, 


Notes, 


Of rhe different © There be, ſays Lord Coke, divers kinds of in- 
zeminigretors. teſtates, one that make no will at all, another that 
makes a will and executors, and they refuſe; and, 


(a) If by the archbiſhop of York, ſay, By Divine Providence 
aribbhifhop of Vork, prumate and metropoliten of England, 


in | 
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in this caſe, he dieth quaſ# inte/latus. And theſe 
are within the purview of the ſtat. Heim. 2. 
12 Ed. 1. ſt. 1. c. 19., by which it is enaQted, 
That the ordinary ſhall be bound to anſwer the debts as 
far forth as the goods of the dead will extend, in ſuch 
fort as executors of the ſame party ſhould have been 
bounden, if he had made a teſtament ; therefore the 
ordinary is the perſon whom the law appointeth to 
have the charge or adminiſtration of the goods and 
chattels of the party that dieth inteſtate, or guaſi 
intefatus, And juſtly did the law in tbis caſe ap- 
point the ordinary ; for the law preſumed, that he, 
who had the care of his ſoul in his life-time, 
would after his death, have care of his temporal 
goods and chattels, to ſee them well diſpoſed and 
adminiſtered. 2 * 397. And this act was made 
in afirmance of the common law. 


379 


But unleſs ſome of the goods or chattels came 10 Unleſs goods 
the hands and poſſeſſion of the ordinary, he was not came to the 


to be charged by the common law; but if they 


niſter, and pay the debts and duties himſelf, nor 
commit them over to the kin and friends of the 
inteſtate that would, the common law did charge 
him, and ſo doth this act, which is made in affirm- 
ance of it. bid. * 


poſſeſſion of the 


came to his hands, and he ſhould neither admi- — 


By the common law, an adminiſtrator could not By common 


recover debts as executors could do; therefore the iniſtrator 


ſtatute, 31 Ed. 3. ſt. 1. C. 11. enacts, That 2 | 


adminiſtrator ſhall have an action to demand and may for debts, 


recover the debts due to the perſon inteſlate. But by ““. 


the common law, adminiſtrators were charged by 
the name of executors, 2 . 398.; and if ad- 
miniſtration be granted to two, and one die, the 
office ſurvives. 2 Vern. 514. | 


Office ſorvives, 


Where any judgment after a verdid ſhall be had Aire 


by or in the name of an executor or adminiſtrator, 
in ſuch caſe, an adminiſtrator of the goods unadmi- 
niſtered, may ſue forth, a ſcire facias, and take out 
f 7 . 
execution upon ſuch judgment, Stat. 17 Car 
C. 8. | ES 
1 In 
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Pay no coſts, In all adtions brought by executors or admi- 
niſtrators upon contracts, bonds, or other things 
made to the deceaſed, or for goods taken away in 
his life, they ſhall pay no coſts by any ſtatute. 
Gilb.” L. of Ex. 462. Cro. Eliz. 69. 503. Cro, 
Fac. 229. 361. Lord Ray. 1414. Sir T. Fon. 47, 
When admi- Letters of adminiſtration under ſeal are evidence 
— only in actions for debts and perſonal chattels. If the 
adminiſtrator cannot produce the letters of admi- 
niſtration, the book of the eccleſiaſtical court where 
the order was entered for granting them is evi- 
dence, or a copy of the book will be ſufficient; 
but the adminiſtrator ſhall not be permitted to give 
ſuch book or copy in evidence, until he have 
proved the :dminiſtration, under the ſeal of the 
court, loſt. 1 Lev 25. rot. Peefiy's Caſe. Lewis 
v. Brag, M. 16. Geo. 2. coram Lee; Bull. 106. 
Rules to be ob- In declarations by adminiſtrators, the following 
ſerved in declar- rules are to be obſerved: 1, That he be named ad- 
[res miniſtrator, 2. That the debt declared on be due to 
' the inteſtate, 3. That the day in the declaration be 
laid previous to his death, 4. In caſe there be an 
inſimul computaſſet, that the account ated be between 
the inteflate and defendant, and not between the 
adminiſtrator and defendant, 1 Show. 366., tho' 
there may be a lite count with the adminiſtrator 
himſelf, as in caſe of an executor. 5. That admi- 
niſtration was granted to him, and by whom. 6 Mod. 
135. 1 Salk 38. And this laſt is not aided on a 
general demurrer, ibid, but ſhall be aided-after 
verdict. 16 and 17 Cay. 2. c. 2, ſ. 8. 6. It muft 
appear when adminiſtration was granted, 5 Com, 
Dig. 207. And, 7. That profert of the letters of 
adminiſtration muſt be made, or will be bad on a 
ſpecial demurrer. 4 Ann. c. 16. | 
When gdmit- It ſeems, if an adminiſtrator ſets forth that an 
tance of a right» aq miniſtration was granted to him, and does not 
— ſay by whom, and the defendant pleads over, that 
1 is an admittance of the plaintiff's being a rightful 
If ſhewn admi- admin Hrator; but if he ſhews that adminiſtration 


nitration graft. g b th ad us authority, as if he 
ed by one that Was granted y one at h as da Jy ſets 


his no authority, 
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ſets forth» an adminiſtration. by a peculiar juriſdic- 
tion, when there appears to be bona natabilia, that 
ſhall not be the ſame as if he had. ſaid, that admi- 
niſtration was granted, and did not ſay by. whom ; 
but he can have no judgment. 6. Med. 134. And. 
the reaſon appears to be, that where the matter is 
indifferent to be well or ill, and the party pleads 
over, they will intend it well, wr 
If adminiſtration be granted by a peculiar juriſ- Adainifration by 
dition, the plaintiff muſt ſay, at leaſt, cui per tinuit, Pecullar. 
or loct illicts ordinar*; for it is the committing of Adminiftration 
adminiſtration, by one having /zgal authority, that a. once 
veſts the cauſe of action in the plaintiff ; and the or- out ſaying, Cui 
dinary by law is to commit adminiſtration. And in de jure pertineir, 
all caſes of peculiars, you mult ew à title and right re op — 
o grant adminiſiration ; and the jeaſt averment that 115 Comb, 196. 
can do it is to ſay, that de jure it did belong to 
him to grant adminiſtration, for the court cannot 
take notice of peculiars, but may of biſhops; and a 
pofert in curia of the letters of adminiſtration is 
not enough, for they only certify what is on the . 
face of them, viz. that adminiſtration was com- 
mitted to the plaintiff by ſuch a one; but that 
does not import he had any right to grant any. 
Per H.lt. 6 Mod. 241. Vide 1 Salk. 40, But the 
omiſſion of cui pertinuit, &c. ſhall be aided after 
verdict. 4 Mod. 133. Skin. 551. Show, 335. | 
If adminiſtration be alledged to be granted by the Adminiftration - 
ting, it is ſufficient without more ; for his autho- by the Kings or 
rity is known, 1 Sid. 302. So if alledged to be diſhop, = 
granted by an archbiſhop or biſhop, Lut. 1266, Cre, 
Eliz. 6.; or by an archdeacon, for he is aculus epi- 
ſeopi, 2 Roll, 150. 1 Lev. 193.3 or by the official 
or commiſſary of a biſhop, 2 Med. 65. 1 Salk. 41.3 
or by the vicar- general of a biſbep, for this means 
bis chancellor. 1 Leon. 312. 1 
If the profert of letters of adminiſtration be If omitted, | 
omitted in the declaration, the defendant may take 
advantage by Jþecial demurrer, otherwiſe it is good 
after verdict, ſtat. 4 Ann. c. 16. 3 or judgment by 
default, ibid. Vide Vent. 222., where formerly held 
to be otherwiſe. | F Yet 
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8 fora Yet the ſaid Richard (altho' often requeſted, Ke.) 


ſurviving admi- 


niſtrator, p. 99. 


Proſert bic in 
cyria of admi- 
niſl ration. 


Declaration 
againſt an admi- 
niſtrator for 
gobds fold and 
delivered, &c, 
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hath not yet paid the ſaid ſeveral ſums of money, 
or any part thereof, to the ſaid Themas in his life. 
time, or to the ſaid Fobn, ſurviving adminiftrator 
as aforeſaid, fince his death, or to one Robert 
Moore, now deceaſed, in his life-time, and whom 
the ſaid John bath ſurvived, or to either of them, 
(to which ſaid John and Robert, in the life-tinie of 
the ſaid Robert, adminiſtration of all and ſingular 
the goods, chattels, and credits, which were of the 
ſaid Thomas at his time of his death, after the 
death of the ſaid Thomas, to wit, on the foth day 
of March, in the year aforeſaid, by by Divine 
Providence, lord biſhop of Vincheſter in due form 
of law was granted,) but he to pay the ſame, or 
any part thereof, to the ſaid Thomas in his life- 
time, or to the ſaid John, ſurviving adminiſtra- 
tor as aforeſaid, ſince his death, or to the faid 
Robert in bis life-time, and whom the faid Fobn 
bath ſurvived, or to either of them, hath hitherto 
wholly refuſed, and the ſaid Richard (till refuſes, to 
pay the ſame to the 0 ry ſurviving adminiſtrator 
as aforeſaid, to the ſaid Jahn, ſurviving adminiſtrator 
as aforeſaid, his damage ot 60/., and therefore he brings 
bis ſuit, &c. And the ſaid Fob» brings into court here 
the ſaid letters of adminiſtration, whereby it appears 
to the court here the granting thereof to the ſaid Fob 
and Robert, in the life time of the ſaid Robert, in form 
aforeſaid; and the ſaid Robert being now dead, the 
ſaid Jahn is the ſurviving adminiſtrator as aforeſaid, 
the date whereof is on the day and year in that 
behalf abovementioned. 
Middleſex, to wit. John Denn complains of 
Richard Fenn, adminiſtrator of all and ſingular the 
goods, chattels, rights, and credits, which were of 
Thomas Doe deceaſed, being, &c. For that whereas, 
the ſaid Thomas in his life-time, to wit, on the 1ſt 
day of October, in the year of our Lord 1794, at 
Weſtminſter in the ſaid county, was indebted to the 
ſaid John in Gl. of lawful money of Great Britain, 
for divers goods, wares, and merchandiſes, by — 
re. 
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ſa;zd Joh before that time ſold and delivered to the 
ſaid Thomas in his life-time, and at his ſpecial 
inſtance and. requeſt; and being ſo indebted, he 
the ſaid Thomas in his life-time, in conſideration 
thereof, afterwards to wit, on the ſame day and year 
aforeſaid, at M eſiminſler aforeſaid, undertook, and 


faithfully. promiſed the ſaid: Fobn, to pay him the 


ſaid ſum of money, when, he ſhould- be thereto 


afterwards. requeſted : And whereas, afterwards to Quantum moruit, 


wit, on the ſame day and year aforeſaid, at H- 
minſler aforeſaid, in conſideration that the faid 
bn, at the like requeſt of the ſaid Thomas in his 
ife-time, had before that time, ſold and delivered 
to the ſaid Thomas in bis liſe- time, divers other 
goods, wares, and merchandiſes, he the ſaid Thomas 
in his life-time, undertook, and faithfully. pro- 
miſed the ſaid Fohn, to pay him ſo much money 
2s he therefore reaſonably deſerved to bave, when 
he the ſaid Themas ſhould be thereto afterwards 
requeſted ; and the ſaid John avers, that he there- 
fore reaſonably deſerved to bave of the ſaid Thomas 
in his life-time other Gol. of lawful money, to 


wit, at Veſiminſſer aforeſaid, whereof the ſaid. 


Thomas in his life-time, afterwards to wit, on the 
ſame day and year aforeſaid,” there had notice. 


* 


And whereas, the ſaid Thomas in his life-time, Tadebitates 


afterwards to wit, od the fame day and year afore- 
ſaid, at Vgſtminſter aforeſaid, was indebted to the 


money by the ſaid Jahn before that time laid out, 
expended, and paid for the ſaid T homas in his life- 
time, at his ſpecial inſtance and requeſt ; and for 
other money by the ſaid 7-bn before that. time lent 
and advanced to the ſaid Themas in his life-time, 


at his like requeſt; and for other money by the 


ſaid Thomas in his life-time, before that time had 
and received, to and for the uſe of the ſaid John; 
and being ſo indebted, he the ſaid Themas in his 


life time, in conſideration. thereof, afterwards to 


wit, on the ſame day and year aforeſaid, at N,. 
minſler aforeſaid, undertook, and faithfully pro- 
; 8 miſed 


% 


n:2ney paid, 
: ' lent, hd, and 
faid Fobn in other bol. of like lawful money, for'received. 
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miſed the ſaid John, to pay him the ſaid laſt- 
mentioned ſum of money, when he ſhould be 

Breach. thereto afterwards requeſted : Yet the ſaid Thomas 
in his life-time, and the ſaid Richard, adminiftratar_ 
as aforeſaid, fince his death, (altho' often requeſted, 
&c.) hath not, nor hath either of them, yet paid 
the ſaid ſeveral ſums of money, or any part thereof, 
to the ſaid Fohn; but the ſaid Thomas. in his liſe- 
time, and the ſaid Richard ſince his death have and 
each of them hath bitherto wholly refuſed, and the 
ſaid Richard, adminiſtrator as aforeſaid, ſtill refuſes 
to pay the ſame, or any part thereof, to the ſaid 
Jobn, to the ſaid John his damage of 60ʃ., and 
therefore be brings his ſuit, &c. 

The naming the defendant. adminiſtrator is a ſuf- 
ficient averment, without ſetting out that admi- 
niſtration was committed to him. Barn. 159, 1þ0. 
Comb. 465. ; „ 

In all caſes where the action is againſt an exe- 
cutor or adminiſtrator, merely as ſuch, the debt 
ſhall be recovered only de bonis te/tatoris, and the 
damages, which are for the delay, de bonis teſtatoris, 
et ſi non de bonis propriis. 1 Roll. 928. 1. 35. 
I Brownl, 50. ; WTR 

© Concluſion for Yet the ſaid Richard (altho' often requeſted, &c,) 
an adminiſtrator hath not yet paid the ſaid ſeveral ſums of money, 
— or any part thereof, to the ſaid Thomas in his life- 
exccutor, time, or to the ſaid Fobn, adminiſtrator as afore- 
| ſaid, ſince his death, or to either of them, (to 

which ſaid Fohn, adminiſtrator, (a) with the will 
annexed, of all and ſingular the goods, chattels, 
and credits, which were of the ſaid Thomas at the 
time of his death, during the minority of the ſaid, 
Robert Nix who is now alive, and within the age 
of 17 years, on the day of | „ in the. 


* 


(a) If it be at the ſoit of an administrator during the infancy of 
4 child or children of a perſon dying inteſtate, levve out the wards 
in italics, ang ſay, during the minority of the children or child 


(naming them ) entitled; and tb are, or ii within the age of wy} Car 

infiead of 17 years. In an action by en '«dminiſtrator” derante * 

minori tate of A, who is no executor, it is ſufficient to alledge lite 
5 that A. is under 21 years. 1 Ld, Ray, 667. Cm. 139. ” Rel 


year 


5 
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year aforeſaid; after the deceaſe of the ſaid Thema?, 
was by John, by Divine Providence archbiſhop of | 
Vid, primate and metropolitan of England, in due 
form of law granted,) but to pay the ſame, or any 
part thereof, to the Taid Thomas in his life-time, or 
to the (aid Joba, adminiſtrator as aforeſaid, ſince 
his death, or to either of them, hath hitherto wholly 
refuſed ; and the ſaid Richard ftill refuſes to pay 
the ſame, or any part thereof, to the ſaid John, 
adminiſtrator as aforeſaid, to the ſaid 7obn admi- 
niſtrator as aforeſaid, his damage of 60!., and 
there fore he brings his ſuit, &c. 

And he brlugs into court here the ſaid letters of Profert of the 
zdminiſtration, with the will annexed, of the ſaid igen. 
Thomas, which ſufficiently prove to the court here, 
the granting thereof in form. aforeſaid, the date 
whereof. is on the day and year in that behalf 
abovementioned. Add pledges, &c. \ | 

If an adminiſtrator pandante lite bring an action, oor gg 
ſuch an adminiftrator- muſt ſhew the ſuit depending 4 120: 
in the declaration. S0 art adminiſtrator during the o- during ab- 
abſence of A. muſt ſhew that A. is abſent, 6 Mad. cnc, p. 120. 
304. 1 Salk. 42. 3 Aw 

Vit the ſaid Robert in his life-time, and the ſaid Ri. Concluſion 
chard, ſurviving adminiſtrator as aforeſaid, ſince his uf zdned. 
death, and one Robert Dos, the other adminiſtrator ſtrator, ats. of 
of the ſaid Robert, and whom the ſaid Richard hath an adminiſrator. 
ſurvived; (altho* often requeſted, &c.) have not, nor 
bath either of them, yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid Thomat in 
his liſe-time, ot to the ſaid Fobn, adminiftrator as 
aforeſaid, fince his death, or to either of hams (2p 
which ſaid John, adminiſtration of all and ſingulat 
the goods and chattels, rights, and credits, which 
were of the ſaid Thomas at the time of his death, 
after the death of the ſaid Tbamat, to wit, on the t 
20th day of March, in the year aforeſaid, by 

dy Divine Providence archbiſhop of 


Can erbury, primate of all Euglond, and metropo- 


litan, in due form of law was granted, ) but the ſaid 
Rebert in his life time, and the ſaid Richard and 
| a Ce Robert, 


: 
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Robert, adminiſtrators as vforeſaid; fince the death 
dt the iſaid Nobert, and the ſaid Rithard, ſurviving 
adminiſtrator” as aforetaid, ſinee the death of the 
fatd Robert' Doe, to pay the ſame, or any part 
thereof, have and each of them hath bvitherts 
wholly refuſed; and the ſaid Richard, >furviving 
adminiſtrator as aforeſaid, ſtill refuſes to pay the 
ſame, or any part thereof, to the ſald John to the 
iich ohn adminiſtrstor ag aforeſaid; hie of 
1... , bok.,-and" therefore he brings bis ſuit) &c;" Add 
the profert in curia of the letters of adminiſtration 
to the plaintiff only, as in the firſt precedent. 
Concluſion for a Yet the ſald Nicbard (altho“ often requeſt- 
huſband and. ed, cc.) heth not yet paid thi ſaid ſeveral" ſums 
— 4 of money, or” any part thereof, to the ſaid 
after 3 Thomas in his life-time, or to the ſaid Ann, admi-- 
2 aomin'- niſtratrix'"as aforeſaid, ſince his death, or to the 
in eien faid Jabm and Aun ſince their intermarringe, or ts 

by an offc 

either of them, (to which ſaid Fin adminiſtration 
of all and ſingular the goods, chattele, and credits, 
which were of the ſaid Thomos:arthe time of! his 
death, after the death of the faid Thomar, to wit, 
The date of the on the zoth day of October, in the y aforeſiid, 
ra bete de te wit. at Bor hing aforeſaid;! by (e) % "Reverend 
—— of the ad- John Gray, Doctor 'of Laws, 100 cial Jarr ane 
minifiration ex- lawfully cunſtiturtd to tho wor ſbipfidl Williany'Wells, 
aQly, Deer of Divinity, Archdiacon f the — 
of Colcheſter, ts whom ib commiſſion in this 
bolongad, in due form of 'law'was grames;)- but de 
to pay the ſame, or any part thereof, to the faid 
Themas in his life-time or to the faid n, admi- 
niſtratrix as aforeſaid; before \herivintermatriage 
with the ſaid bn, or to the ſaid John and Ann, 
ad miniſtratrix as aforeſaid, ſinde their intermar> 
riage, or to either of them, bath hitherto wholly 
refuſed, and the ſaid-Rychurd doth ſtill reſuſe, ( 
the ſaid John and Ann, adminiſtratrix az-aforeſaid, 


L * | 


By an erch- (0) By E. F. DoSer of Divinity, Arebdraron of tha Hrdbdemeary 
deacon, of Totneſs, lawfully conſtituted, (6 whom the cn aber behalf 
c belonged, in due form of law oa: granted. iy „boo 9th 
[4 Fa” p Mo * * f 'S " 
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Declararious in Aſſumpſit. 3p 
their damage of 50. 3 and thereſore they bring their 
ſuit, &. And tbe ſaid John and Lan bring into ®refert. 
court here the aforeſaid letters of adminiſtration, 
which ſufficiently . ptove to the court: here the 
granting thereof ĩn form aforeſaid,: the date whereof 
is on the day and yrat in that behalf above- 
n 1 "8 101 4, be.) S p 
Lit the (id Ri often requeſted, &c.) Concluſion for 
in this-xeſpeR hath not yet paid the: ſajd-\ſevera] 1 e 
ſums of money, or any part thereof, to the ſaid 7. p. 106. 
Richard Res in his liſet time, ot to the faid Simon. + 
Fran ie, adminiſttator of the ſaid Richard Nor as 
aforeſaid, in his life- time, or to the ſaid abn. 
adminiſtrator | as aforeſaid, ſince the death of the F Nutt 
ſaid Simon {ranks or to either aof them, (to hing 
ſaid John adminiſttation of all and ſingular te 
goods, chattels, and credits, which were of he 
laid Richard: Noc, unadminiſtered by the ſaid Simon 6 
Franks at the time of bis death, after the death of . 
the (aid Simon, to wit, on the loth day of Ocfaber, 
in the year aſoreſaid, b 7 dy Divine 
Providence lord biſhop! of Londan, in due form of 
law was granted;) but he to pay the ſame, ot any 
part thereof, to the ſaid Richard Rat in his lifes :- 
time, or to the (aid Simon, adminiſtrator as aſote- 
ſaid, In his life - time, ot to the ſaid ahn, admi- 
niſtrator as aforeſaid, ſince the: death of the ſaid 
Simon, or to either of them, hath hitherto. wholly 
refuſed, and the ſaid Richard Nil reſuſes to pa 
the ſame to the ſeid Jahn, adminiſtrator as afgre- 
ſaid, to abe ſaid \Fohn adminiftrator as Aa id, 
his damage. of 60“. 3 and therefore he brings his 
ſuit, S. Add profert of letters of adminiſt: ation 
of the goods unaumini / er ad, as in p. 10. 
- | Yeb the ſaid Nichard (ahho' often requeſted, &c.) —— — 
bath not yet paid the ſaid ſeveral ſums of money, th che wil 
ot any part thereof, to the ſaid Fo/eph in his life- annexed, 1 
time, or to the ſaid Jabn, adminiſtrator as afore- e+ 105. 
ſaid, ſince his death, N E ne 
which' faid Johm adminiſtration of all and fingu 2 
the goods, chattels, rights, and credits, which m_ 
en Ce 2 
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| Piitararions in Affuiniptie, 


of the ſaid Joſeph at the time of his death, after 
the death or the ſaid, Foſep hb, with the will of the 
ſaid Jeſepb annexed, to wit, on the 10th day of 
March, in the year of our Lord 1793, was by 

by Divine Providence archbiſhop of 


wy Genu primate of all England, and me tropolitan, 


in due form of law granted, but he to pay the 
fame, or any part thereof, to the ſaid inf fa his 
life-time, - or to the ſaid * adminiſtrator as 
aforeſaid; ſince bis death, or. er of them, 
hath hitherto-wholly refuled, x and 1 refuſes, to the 
ſaid John, adminiſtratot as aforeſaid, big damage of 


600. and therefote he brings his ſuit, &. And 


the ſajd Jam brings into court here the letters of 


ndminiſtration aforeſaid, with the will of the ſaid 
Joſeph annexed, which. ſufficiently 


proves to the 
court here the granting thereof in ſorm afore- 
ſaic, the date whereof. is on the dy and year in 


e ear ene ily þ 
As TL 7 . h br. 
PLE . Noten. . 
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> Phe! firſt and, ſecond. FR EASE will be a pre- 
Sent for others in aſſuqmpſit, by or againf an adni- 


C niftrater. © In te latter caſe, you\ have nothing 


more to ſtate, than that the inteſlate became in- 


debted in his life-time, and that he undertook and 
. promiſed to pay, and that the day of bit being in- 


debted muſt be laid in . TGF 


en ave. the- only veriatene, 
** e 7 1107 1 "4 5 
. TCEQ P, #% T 4106 . 1 4 p 7 
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Meclapgſſons in Achmed. 2389 
| ww tis vo be TIF . 5 
PVromiſſony Notes. 


Promiſſory Notet, or notes of hand, are a plain whatpromiffory 
and direct engagement in writing, to pay a ſum notes rte. 
ſpecified at the fin- therein limited, to a+ perſon 

therein named, or ſometimes to his order, or often 

1 the bearty It args and at firſt theſe notes were 

conſidered only, by the cimmon law,” as written evi- 

dence ofa debt; for it was held; that a promiffory een, 
note, was, not .affignable ot nderſeablt over, within 
the cuſtom of merchants to any other perſon, by him # 
to whom it was made payable; and that if, in fact, 

ſuch a note had been indorfed; or affigned over, 

the perſon, to whom it was fo intlrſed or aſſigned, 

could not maintain an action wichin the cuſtom 

againſt the perſon who firſt drew and fubſcribed 

the note; and that, within'the ſame cuſſum, even the 

perſon to whom it was made payuble, could not 

maintain ſuch an action. Vide 1 Salk. 129. But 

at length they were recognized by the . 
ture, and put on he ſame footing wich bills of ex- 


change, by the Nat, 3 & 4 an, e. 91 which Mate Peet! 


enacts, that after the firſt of May 1705s « All by 7 Ann. e. 25. 
notes in writing made by any perſon; body politic / 3 

or corporate, or by the ſervant or agent of any 
trader uſually intruſted to ſign notes for his maſter, 
whereby ſuch perſon, &c. promiſes to pay to ano- 
ther, or bis order, or unte bearer, any ſum of money 
mentioned in ſuch note, ſhall be taken and con- 
ſtrued to be, by virtue thereof, due and payable to 
any ſuch perſon, &c. to whom the ſame is made 
payable; and every ſuch note ſhall be aſſignable, Every ſuch note 
or indorſeable over, in the ſame manner as inland _ 3 | 
bills of exchange: and that the perſon, &c. tb bil, ind whe 
whom ſuch ſum is by ſuch note made payable, perſon to whom 
may maigtain an action for the ſame, in the fame ame is mace 
manner 2 they might do, on an inland bill of being ein. 
exchange. And that any perſon, &c. to whom as may likewiſe 
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the indorſee ſuch note is indorſed, or affigned, ot "_ 
Min the in- therein mentdned, ordered to be paid by indorſe- 
ales. ment . ma N an 325 for ſuch 
ſam © T either againſt the perſen, c. hy 
eg agent ſigned pr po or by nſt any of che 
E ons who indqrſed the ſame, in like wade? as in 
es of infand bills of exchiange'; and, in ce 
ſuch i action, mall recover his 55 Th 2000 2 
but if nonſuited, or verdickt agai dim, the de- 
fendant ſhall recover his colts.. La o We 
What is requires The note Is required to de ii in writin, 29955 
by . by the party, or theſe having 3 legal a 
. him; and ſuch rawing 5 raiſes a contract eb 5155 


mn wihoy tany expreſs pit 
e $5500 Tf 91 5 
51 1 and fig wats the defendaht, it 


within the e a, bor the lig ning of ſubferiÞity is the 
„ and the wr iting or 95 g· Ko Ph me- 
chanical part, of 15 2. Bac. Ar. e 
Baron. The object of the act was t pat) If 
ſory notes on the ſame footin ih RA 22 
change; therefare | it is how held, chere Mall de 
allowed three days grace, ob prowiffory notes, 25 
well as on bills of exchange, There are no 
ciſe words requiſite to make 2 progi ilflory note, "it 
is enough if it Ning. be brou aght "lth the . 
be the 2. Str. 629. orris V. L 01 
2257 Aud : ma he made payable 0 4. ol 
_ A order, To many days iger datt, ot 1 
l 


The former cinpot be ind6ted ovef,”bi 
Payee has a pro» The pg N promiſſo e, H 
Lox fn os inet, PET 2 in bim (not inde ed in 778 but 
aer by the expreſs contract "a Th 1 
/ 57h" oi property, ſo velted, way be transferred 
and 2 gned, from the payer to "aby other od 
ery | to Cx! eneral rule of © che common 
tibat no che „ e is a gaidle'; which affign- 
ment is . if of pa et 60 Tue payer, „ or 
a perſon « to "whom or Nee or der ſuch prom Nor 
| * 1 payable, "thay, by undorſenient, or writih 1 
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Declarations in Alumplit. | 
his name indar/o, , or 53 the, back of. 2 dat 
his whole property to pr keg elſe do tber, 

5 — f, b om i js then. 10 17. 


on by en 
2 ſee 3 the lame. t 15 ery. 
8 flory. 7, 25 


and © on i ea: y 


payable, to 4. ar. bearers, is, ne Mak le. vet. Aue 


indorſement, and payment k Vin ma , F 
ing a es As 28 Dr 5 Won by ths. 


v. ha 
2 2 65 l 0 nder ſees, 4 Woh | note, 


ar 20d 


I 
de 


„obe sds? 
15 48 

% " 
11 woe 


ot es payable to 


— 


bave the ſame 77 pe vpn bil of exchange, eps very 


3 the nw inday 


When 0 payee 25 fo de 17 5 Ya it Þy, 45 the? 


the law, of (merchants, ing 2, 6ofe in addion. A 
afignable : by the, genegal [ws and t Gals go 
is part of the grit ina ral, ang ** e 
appurtenant to. it i the. nature, of it and 15 
underſtood and interpteted to be. made 104% 
manner, and, with the {ame privileges, . 545 


advantages, a3. e En Ae eld. 
2 149 þ ea , 5 ee whic hs, os 
indotſe over to no er, and that aber 42 ph 
and ſo on, at pleaſure, 1050 , he 1a 
indorſee has hig remedy, a gainkt 4 the d 2 5 605 
and every other. 2 9 on 80 1 an 1 


e drawer waſhes n pay, Pay i th e. colts 
peg 8 k gia 8 0 of e indor ſe 15 ap 
pay, be will be. liab br, wigh 255 7 
the action, wa . Wy the plaiag 
on a8 * 5 
or his co 


4 _ Rep. 691. Smyth, v. 

cock. ” 1 not. Wore ere © TOI 
The ade need te volue 17", 

thee Gwent We preſumed to, hays be 


made on à value ble conliderativn,,. org whie 
import no more, . be tial, 6. ite 


L n IN es 


15 * Contra, 155 J 13. 
de note jpſelf er 


| is ,ngt gone 


eee t turns the 7925 


n ve 
to the in- 


may Windham To 


drawer. and the qikr i m Wes 2 180. 


eig £ 267! rr 
Need not 
For ee 


aer atien, yet Note evidence of 


conſideration, 
but not conclue 


pon ge. 
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392 | Declarations in Allumplit. 
upon the defendant, to ſhew that there was ng 
conſideration” given for ſuch note; and ſo be can 
ſhew; that it J ful but a ſimple cohact, and 
therefore but a ny dum patabs) unde nonoritur actio. 
1 Colt. 1291 Gent v. grin, and Potter v. Pear. 
jan, Gilb, Eg. Rep. 134. Brown'v. Marſh; Vide 
2 £4. Rey 2596 5 100 1 0 4305, . 
Muſt be for pay- The object of the act of 4 Aun, was to put pro- 
—— 2 millory notes on the fame footing with bills of ex- 
change, in every reſpect. It would perplex the 
commetcial tranſactions of mankind, if paper ſe- 
curities of this kind were iſſued out in the world, 
incumbered with conditions and contingenties, and 
if the petſons to whom they were offered in nego- 
tiation, were obliged to able when theſe uncertain 
events would ptbbably be reduced to x certainty 4 
| What notes are therefore a note promiſing to pay within ſo many 
woe good, days after the defendant ſhould marry, is not good, 
tor the defendant may never marry, and ſo the 
pote is contingent. 2 Str. 1151. Bearaſſiy v. 
Baldwin. A promiſe h pay gol. or renden the body 
. 8. to priſen, before fuch a day;;this is vf good, 
2 ws money is — abſolute 12 
depends upon a contingeney, whether he would 
ſurrender J. S. to priſon or not. Smith v. Bobeme, 
LA. Ray. 1362. So a promiſe % pay % VJ. F. 1; 
F. S. doth net pay it within fix weeks," is not within 
the act, becauſe the drawer was not the original 
* debtor}, but might be 4 debtor on contingency. 8 Mad. 
| 3631 \ Appleby v. "Rid#olph:* 80 3 promiſe to 
len ver up horſes and a wharf, and poy money at 3 
* 19 day, is not within the ſtatute, Martin 
„ Chawntry, 2 Str. 1271. 80 . promiſe to pay 
300. to B. or order in thret good Ee India bonds, s 
not a note within the ſtatute. Bull. N. P. 269. 
Advire v. Fanluts. A contingent note, Where it is 
uncertain Whether the money ſhall ever become 
-papable at ait not, is not within the ſtatute. 
iv. Nelſon, 1 Burt. 126. N pramiſe to pay 
Ie A. B. 1161 1. valne reteived on the death of 
Cee Henſhaw,' provided bt 2 fuf- | 


” 
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Detlarattans in Aſſumpſie, 

ſcient to pay the ſaid ſam, or if be ſhall be otherwiſe 
able to pay it; ſigned by one only, held nat nego- 
tiable. Roberts v. Peake, 1 Burr, 323 being 
only eventual, not abſolute, and judgment for the 
defendant. A promiſſory note to pay out of de- 
fendant's money, that ſhould ariſe from bis reverſin of 
4.3/. when ſaid,” was held not to be a note within 
the Hat. Carlos v. Fancourt, 5 Term Rep. 482. 


T herefore'a promiſe to pay, within two mont hs 
after ſuch @ ſbip is paid , has been holden good, 
for the paying oft a ſhip, is à thing of a public 
nature. Andrews v. Franklin, 1 Str. 24. 80 a 
miſe to pay 5 fix weeks ofter the death of the de- 
mndant's father, for value rectived,” is good, for 
there is no contingency whereby it may never be- 
come payable, but it is only uncertain as to the time, 
which is the caſe of all bills payable at ſo many 
days. after-ſight. : : Cooke v. Coleham,' 2 Str; 1217. 
So a note given to; en infant, „ payable toben 
Holl come age, ſpecifying the time 12th of Fune 
1750.” S it would have been good had it been 
** payable 3 2th of \Fune 1750 without mentioning 
the plaintiff's. being then to come of age. The 
former part of the note is a promiſe to pay the 
money, the: reſt fixes the particular time, when it 
is to be paid. It is enough, if it be certainly, and 
at all events, payable-at that time. Goſs v. Nelſon, 
1 Burr. 226. 80 a note was 10 pay on the receipt 


of wages, due from his majeſly's. ſhip the Suffolk, it 
mg in full far bis wages and prize money, and ſhort 


allowance money for the ſaid ſhip.” - Evans v. Under- 
tend, 1 Hiidje 262. So a promiſe by A. to pay 


% much to B. for a debt due from C. 10 ſaid 83. 


Popplewell v. Wilſen, 1 Str. 264. So acknow- 
ledging to have received © certain bonds and notes, 
end to be indebted in the balance, which the maker of 
the nate promiſed to pay. Chadwick v. Allen, 1 Sir. 
706. I promiſe. to account with T. $. or his 
erder for value received by me.” In an action by the 

indorſee 


3% 


Bot promiflory notes are good, if they be cer- What eit: ory 
tainly, and at all events payable,” at a certain tim. 24. 
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39% Detlarations: in'Kffumnplil.” 
indinſes againſt the drætuer, the court held, that 
the word avrountabletin this caſe, ſhall be taken to 
pay; and the difference is, when it is to be ac 
countable for ſo uchi momtew, value received, and 
when it is value received "on accounts; ort ace: 
count, or as per account, (125 is uſuabbbetween- 
merchant and factor, or lord and flewardy and it 
would be dangerous to the credit of | thaſe i nates iſ 
this ſhould not be good. AMorrito v. Lea; LT. Ra 
362. „iind vor 03 ende fon Viiagnhtys 
In ite rige While a promiffory note continues in itaveriginal 
Joape, ic ears Hope of a promiſes from one mam da pay nV 
wa bill; when it bears no ſimilituus o u l of \exchange/ when it 
indorſed, other. is inder ſed, the teſemblance begins; (for, then it 
wiſe. is an order by an indorſor, upon tbe maler the 


note (his debtor by the note), to pay iy tbe in- 


denſee. Lord Mansfield; 2 Burr. 676. Hethn v. 
Adamſon. $3404 461. eee 1G i anon "74a 
Notes end bills All promiſſory or other notes, billt of tchange, or 
2 e draughts, or undertakings, in writing; being negs- 
how to be ade, liable or transferable; for the payment of 200.5 oH 
| any ſum above that, and leſs than 8 or an which 
20s. or above, and leſs than gl. ſhall remain un- 
diſcharged, iſſued after iſt January 2778. ſhalt 
ſpecify the names and places i atuderof the prrſant no- 
ſpectively to whom or to whoſe order they ſhall be made 
payable, and ſhall bear date, before or at the time of 
drawing or iſſuing them, and not on any ſubſe- 
quent day; and ſhall be made payable within the 
ſpace of 21 days next after the' day of the date; and 
ſhall not be transferable, or negotiable after the 
Indorfement, time limited for the payment: and every indorſe- 
ment ſhall be made before the expiration of that time, 
and bear date at or before the time pies it, and 
ſhall ſpecify the name and place of of the perſon 
er perſons, to whom, or to whoſe order the money is to be 
paid; and the ſigning of every ſuch note, &c. and 
alſo of every indorſement, ſhall be attefled by one 
ſubſcribing witneſs at the lea; and all notes, &c. 
of the above deſcription, not having theſe requiſiter, 
ſhall be utterly void. 17 Geo. 3. c. 30. fe 1. — 
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Declaratibns in Affumpſie,. 
And all negotiable notes, &c. for 


395 


eny ſum between Between 205, 


204. and 50., ot för 203. or leſs than 3, which ſhall 20 5. wie 


20s, or 


remain undiſcharged, and which ſhall be iſſued, in than 5, 


England, at any time after iſt of Jama 1778, in 

any other manner than as | aforeſaid; and alſo 
every indorſement, on any ſuch note, &. to 
de negotiated otber than aforeſaid; are declared 
void. Scr. 3. Made perpetual by 27 Geo; 3. c. 16. 
Fereign bills, drawn abroad, and payable here, are 
evidently not ſubject to any duty. 


All notes, bills, Cc. = the. whole, or any Notes on bills - 


part of the conſideration, ſhall be for any money, won by gamiage. 


or other valuable thing whatſoever, won by gaming, 
or playing at cards, dice, tables, 1ennis, bowls, or 
other game whatſoever, or by betting on the ſides or 
bands of ſuch as do game, at any''of the games 
aforeſaid; or. for reimburſing or repaying any mo- 
ney knowingly lent or — for ſuch gaming 
or betting,” or lent and advanced at the time or 
place of ſuch play, to any perſon or perſons ſo 
gaming or 1 as aſoreſalid, or that ſhall, du- 
ring fuch play, ſo - play» or bet, ſhall be ane, 
void, and of no effect. 1 1. 
„ ic, 2nd 
give Nr Noe 
Menn dee rene 
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hu Duties | on bills of exchbnjt, drafts,” ut for 


Fed. 3. 


With reſpedt to * bills, drawn here inſets, ac · 


3 iN 14K 


Ditice ve Notes ond Bill. 


Miu bgm. 


. after 1ſt Au 
| _ 42. | . the Payment of” manty on 3 
Wa ee ee eee = 
me | encending. 5 gyineas and_aqt cnomdiog gol. 
above 30/. and not exceeding 50, 
| above $61, a0 nor exceeding 1608,” © 2 5.84 
above 100%, and not exceeding S 81 6 
Duties on bill of exchange, Grafts or ar oo ace 
. 7 than on demand, 75 7 notes. or 
5 fe Mit 0g e 1 the, begrer 


! (demand, iN 3 3431 * N Od Kan da] 4 


Ä —— ue 19/409 Sake * 0 9 6 
exceeding gol. not exceeding % 9 

* exceeding gol. not ud Wear!” U 1p 9 

e exceeding 100. not exceeding ago ee 6 


from 00, upwards. +, » 14,9 +4540 * 


Duties en promſſecj er by wilt, bee . 
bearer on umdud, ry By "Hh bs 4 ihe 
time, e Payment the. ere thy wer 
Fa *r 9 21 18855 n = 


For ſums amou x0 xcee u! . 
| exceeding e 4 ng 802 a, 'ﬆ 73 
exceeding 500. not exceeding roo | 1 40 n 
exceeding 1000. not en ceeding 2001. Mn: 5 3-0 — 


Duties on promi ſſiry notes, or biber ther, 7 tht pay- 
11 


ment of money ta the bearer on An 
from time to time, after any payment at "the ame 
place, or any other place, than where" i it was firſt 
| iſſued. Sed. 8. 


For ſums amounting to 408. not exceedi 5 RE wt 0. 0 
exceeding 5 guineas, pot exceeding 301. 1 r 0 


cording to the tuflom of merchants, ' every' bill of 
each ſet, is ſubjected to a Kemp 0 as under: 


For ſums not exceeding 100. 0 0 6 
For ſums exceeding rool, not exceeding 2006 - 0 5 
ode 97 Sigg} 219904 22% be 
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Declarations in Aſſumpſit, . - aa" 


The duties are payable by the drawers or mabers 


of the bills, and. nates reſpeively,, and muſt be 


ſtamped before drawn. 7 | | 

Draſts or orders payable to bearer on demand, Orders on bank+ 
bearing date on = are the day on which r R 
ſame are iflued, and at the place from which the — 
ſame * ee ere drawn 2 any —— bearer 
banker or bankers, or perſon or perſons, 48 20 — 
a banker or bankers, and teſiding and Dy 
the buſineſs of a banker within 10 miles of the place, 
where ſuch draft ot order ſhall be actually drawn 
and iſſued, are exempted from duty. Sed. 4. 

No bill, &c. ſhall be available in law or equity, No bill to be 

unleſs ſtamped with the lawful ſtamp. And that wd in cover 
it ſhall not be lawful for the commiſſioners to ſtamp 9 


any paper, &c. after any bill, &c. hall be written 


thereon, under any pretence. Se. 19. And 

Perſons drawing bills,:&c: contrary to this act, to 

be anſwerable for the dutyi Sed, 6. | | 
Where theſe promiſſary notes, &c. ſhall be paid Regulations 

by the perſon, by whom the ſame ſhall haue been any — 

made or Signed, and fiſt iſſued or negotiated, and at te s“ 

at the place where the ſame were firſt iſſued, &c. where firſt A- 

the perſon ſo paying the ſame, notwithſtanding 00 

ſuch payment, may at any time. afterwards, 

ſo often as. there ſhall be occaſion after every ſuch 

payment thereof, but not otherwiſe, ' again iſſue 

and negotiate ſuch notes; and every ſuch note is 

declared to be after payment, but not other wiſe, 

iſſuable and negotiable. But if ſuch notes ſhall be 

paid by any other than the perſon making or ſign- 

ing the ſame, or at any place other than the place 

of iſſuing, ſuch note ſhall be conſtrued to be 

vacated and ſatisfied, and ſhall be no nego- 

tiable but cancelled; and if any perſon ſhall again 

inforce any ſuch note, after payment by any perſon, 

other than the perſon making the ſame, or at any 

place, other than the place of iſſuing; or if an} 

perſon, named in ſuch note for payment A 5 

ſhall after payment, negleR or refuſe to cancel the 

ſame, fuch perſon ſhall forfeit 200. Maa = 4 


4 


293 Declarations ia Aſnpſir. 


ſuch... note. ſhall not be cancelled, then, and as 
often as it ſhall be again iflued, there ſhall: be 
due, anſwered, aud paid, the like duty, as was: firſt 
charged on ſuch, note, to be payabſe by, and be 
charged on the perſon who ſhall again iſſue and 

| vegotiate ſuch note. Sad. T.. 
Notes re-Iffued ., Every promiſſory or other note, payable to the 
paysble _ bearer on demand, which, ſhall be | iſſued after 
me ole payment under this act, ſhall notwithſtanding; be 
' payable to the perſon holding the ſame, and ſuch 
perſon may maintain an action thereupon. Sec. g. 
Penalty figning There is a penalty of 201. for ſigning in 
unſtampt bills. unſtampt bill, or promiſſory note, draſt or order, 
N 1 to any of the ſaid duties or accepting a hill. 
neee os be ht GS GA ed asl 
No perfont® © No, perſon ſhall, have power to make any bills 
— exchange, notes, &c, for the payment of any 
bare lawfully ſum," in any other manner than they might have 
been done Jayfully made before the paſſing this act, and as 
8 if this act had not been paſled.. 'Se&?. 11. 
Limit»tion of |, Promiſſory notes, are not of ſo high a natute as 
aa. bangs, or ſpecialties, but are fimple,, contra? debts; 
and being within the ſtat. 21 Jae. 1. c. 16. no 
action can be brought for money due thereon, after 
fix years. from. the time the fame became due; 


unleſs it be under particular exceptions, as with 


reſpect to infants, perſons beyond. ſeas &c. 1 or un- 
leſs the debt hath been revived, by the debtor's 
acknowledging the | ſame, and promiſing. payment, 
Vide flat 3 & 4 Ann. c. g. N U „bi 
If ſeveral da- If there be. ſeveral drawers of a joint and ſeveral 
— wee nete, the acknowledgment of one of them, takes it 
o e, out of tho ſtatute, as againſt the others: and m 

be given in evidence, on a ſeparate action, agai 
any of the others. Deugl. 65 2. I bitamb v 
Bot ie on oth tree boi at en off ni „ pirte sie 
Acknowledg- In an.aQion.on/'2 promiſſory note, where the 
— veggy flatute of limitations was pleaded, it appeared, that 
brovght, takes the defendant was a ſurety in the gote for one 
iz out of Hatte. J. S., and fix years were elapſed ſince the: note 
e e e, 20.2 eee ee 
ae : endan 
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Ditkontitlons in Acumpit. 
fendant ſald; 7% iow I hd not any of the money 
nyſelf. but am wilting 1" pay 'balf oof i. This 2 
promiſe the court beſd, took it out of the ſta- i 
tute. Te v. Frurater, 2 Bur. 1699 Fr 149. 
8. C. U ig ee OR ore 50 1 
I ſhall now ſhew a declaration pon the follow: 
promiſſory note, by the againſt the 
drawer,” and Aare the F try by the 
— n Payee," and by the en e 
3 vf11 QC! bios 1037 37 


YG Agog oa: £004 eee Bk 
1 Ore ed after date, I sib is pen (Mts Fobn Deus er order 
eee Richard Fm... 
Landi, to wit, Jobn Dern complalns of Richard The payeexgainft 
Fenn, being in the cuſtody of the marſhal,” of the tb* drawer a 
Dante of vur'tord the now king, before the 5er 
bimſelf, For that whereas, the ſald Nichard, 
2 the Arſt day of Stptember, in the year of our 
Lord 1794, to wit, at "Londen aforefaid,' in the 
pariſh of Ju Mary- le- Nou, in the ward of Cheap, 
made his certain note in writing, commonly called 
a pfomiſſory notes bis own proper hand | 
ther eto ſubſcribed, bearing date the ſame day 
year aforeſaid,>ahd wy und there es * 
ſaid note to the fade ahn, and thereby, ont month 
oY the date theres ' »6itetiiſed to pay to the faid 
— by the name of John\ Denn, or order 1001. 

e received; by ' reaſon "whereof, and by 
— the ſtatute, in ſueh caſe made and * 
vided, the ſaid Richard became liable to pay, to 
the ſaid Jh, ihe ſaid ſum of money mentioned 
in the lac note, according to the tenor and effece 
of the ſaid note z and being ſo liable, he the faid 
Richard,” in conſideration thereof, aftet wards To 
wit, on the ſame day and year afotefaid; at London 
aforeſaid, in the pariſh and ward aforeſaid, under- 
took; "nd faithfully promiſed the ſald ehm, td pay, 
bim che fad ſum of * mentioned in the 
faid noten according to-the tenot and effect of | 
the ſaid bote: Aud whereas, the ſaid Richard, Kak 


wmpfit for mo- 
fteowards 46 wit, on the aach day of habn, = — 
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ney had and te- 
ceived, and mo- 
ney leat. 


Brea: by 


In »Tumpſir, 


note may be 
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Dettarations in AaETIE 

the year aforeſaid, at London aforefaid, in the pariſh 
and ward aforeſaid, was indebted to the ſaid Fohn 
in 150/.'of Jawful money of Great Britain, for 
money by the ſaid John before that time paid, laid 
out,” and expended, for the faid Richard at his 
ſpecial inſtante and requeſt; and for other money 
by the ſaid Richard, before that time had and 
received to the uſe of the ſaid John; and for 
other money by the ſaid Fobn, before then lent 
and advanced to the ſaid Richard, at his like 
requeſt ; and being ſo indebted, he the ſaid Rich- 
ard, in conſideration thereof, afterwards to wit, 
on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and then and there faithfully promiſed the 
ſaid John, to pay him the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted: 
Yit the ſaid Richard (although often requeſted, - 
&c.) hath not yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid Jabn; but 
to pay the ſame, or any part thereof, to the ſaid 
Fobn, hath hitherto wholly refuſed, and ſtill re- 
fuſes, to the ſaid Fohn his damage of 120/.; and 
therefore he brings bis ſuit. &c. ; pledges, &c. 


Notes. 


In common caſes, upon aſſumpſit for money, the 
plaintiff may give a promiſſory note from The de- 
fendant in evidence; for the ſtat. 3 & 4 Ann, 
which enables the plaintiff. to declare upon the 
note, only gives an additional remedy, Bull. N. P. 
134. Vide I Lut. 1585. Bromwick v. Lloyd, cited 
in 2 Str. 722. 725. ; where Raymond, C. J. ſays, 
this note might have been given in evidence upon 
the Jaded. aſſump. for the note imports the drawers 
baving fo much money of the others in his hands 3 
and though it may not be allowed in evidence in 
fuch jcaſe as a promiſſory note, without further 
— of the conſideration; yet it may undoubtedly 
be given in evidence on an indebitatus 2 , 25 

a paper, 
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a paper or writing, to prave the defen _ an 
of ſo much money ie plaintiff, N 2 
Caſe, Salt. 23. 

n an action Ab 0 the drawer of a promiſſory v 1 
note, the declaration is to Rate, the wery day gh dien is to flat 
which the note is dated. Matthews v. Spicer. 1 af 
22. 1 Salk, 222. ad, That the dratuer 
the note, and thereby promiſed to pay; and that 
drawer delivered it to the payer, but it ſeems that it 
is not * neceſſary to ſtate an expreſs pro- 


miſe by the defendant; and therefore it wall be Starkey v. Cheeſes 


ſufficient after ſtating the ew ray Br to 1. fl. ah 5 


that by theſe he became liable to pay: 
uſual to alledge an expreſs e of 
liability, that no exception m 
addition of other counts .in 3 ch 
uſually added. 1 Vent. 16 3. 1 Salt. 24. | 
On the trial the plaintiff muſt prove, 4 d efeng- Proof on the 
ant's hand-writing, and if there be a witne 72 to. the vi and inquiry 
note, che witneſs muſt prove it; if he be dead, his 
death muſt be proved by a copy e, the regiſter, or 
atherwiſe, as by being at his burial, &. But, if 


judgment de taken by default, and , an inguiry 
executed, it is now a ſettled. point, that in 35 
action upon a promiſſery note or bill ll of exchange, t 

ſum due thereon 1s 2 itied, and need not be 


proved, but the note muſt be produced to the ſhe- 
riff, and jury, ta ſee whether any part of it has been 
paid. 3 Wilkn 155. fron, per Gould, J. 3 Term 
Rep. 303. Greene v. Hearne, S. P. "And in the 
caſe of Bevis v. Lindſell, 2 Str. 1149. the court 
beld, the note being ſet out in the declaration 7s 
admitted, and the only. uſe of it is to ſee, whether | 
any money is indorſed to be paid upon it. a 
In an action by the pay-e of a note againſt" the 7 The name of the 
drawer, the note was produced, and had the ee payee indorſed 
name on the back; it was inſiſted, on the art pf on OED 
the defendant, that, "har was an ind em | 
The judge allowed it to de ftruck | out in Mice” 
being in blank, no property WAS 88 
v. Lovell, 2 Hr. 310 8 | 
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462 Declarations in Aſſumpſic. | 


Fecit netam per. The plaintiff declared that defendant made his 
yore — certain note in writing, by which he promiſed to 
* pay, and exception was taken, that here was 30 
ſigning by defendant, The court held it well 
enough, for unleſs it was /igned, or wrote by him, 
it ary} not be ſuch 1 4 1 the * 
promiſed to pay. Elliott v. r, 1 Kr. 609. 
8 Med. 307. 2 Ld. Ray. 1 * ak . s 
The drawer lla - A note was drawn by the defendant Berlelh, 
er, anhegn Payable to Colliſon and Co., who indorſed it to the 
note was once plaintiff; that afterwards Colliſon and Co. took it 
paid bythe payee back again, and paid the plaintiff his money for it; 
$0.the indorets that after this, plaintiff ſold goods to Colliſon and 
g a ſecon - 8 

time delivered Co., who a ſecond time gave the plaintiff the ſame 
for goods ſold. note for payment; and afterwards Colliſon and Co, 
failing, plaintiff brought an action againſt the 
drawer. . Jury found for defendant, becauſe the 
note had been once taken up and paid, And 
on motion for a new trial, court held, the drawer 
liable, and granted it. Gamez. Serra v. Berkly, 
_ 3 Hilſ. 46. For it appeared to the plaintiff that 
the defendant was ſtill liable to Colliſon and Co., 
when they paid him this note a ſecond: time; and 

the plaintiff ought to ſtand in their place. 
The fr indorfee {diddleſex, to wit. Thomas Doe complains of 
again drawer, Richard Fenn, being in the cuſtody of the marſhal, 
a the like note. of the marſhalſea, of our lord the now king, be- 
fore. the king himſelf, For that whereas, the. (aid 
-Ricbard,. on the 21ſt day of September, in the year 
af our Lord 1794, to wit, at /Fefminfter, in the 
county aforeſaid, made his certain note in writing, 
commonly called a promiſſory note, his own pro- 
per hand being thereto ſubſcribed, bearing date the 
day and, year aforeſaid, and then, and there de- 
liveted the. ſaid note to one Jahn Dot, by which 
faid note, the ſaid Richard, one month after the 


; date theteof, promiſed to pay to the ſaid Jobs, ot 
Indorſement by Order, 100“. for value received ; and the ſajd Fobn, 
the payee ts the to whom, ot to whoſe order, the payment 
of tbe, ſaid; ſum of money, mentioned ia the 
aid note, was by, ide ſaid note, io be wade 


plaintiff. 


after 


of ihe money in the” ſaid note ſpetiſſed, or of 


Detlatations in Alkumpfit. 


after the making thereof, and before the payment 


any part thereof, to wit, on the day and year 


and there delivered the ſaid note, fo indorſed, to 
the ſald Thomas; of which faid indorſement; the 


notice; by teaſon whereof, and by force of the en ur 


— 


fers tte property, without the worcs © er order, 


aforeſaid, 'at Nminſler aforefaid; indorſed the 


ſaid note, bis own band beibg thereon ſubſcribed ; 
by which indorſement the ſaid” John ordered and 


appointed the ſaid ſum of money, ſpeciſied in the 


ſaid note, to be paid to the faid Thomas, and then 


ſaid Richard, afterwards to wit, on the day 
and year aforefaid, at Vefminſter afbreſaid, had 


ſtatute, in fuch caſe made and provided,” the ſaid 


* Richard became liable to pay to the ſaid Tamas, 


the ſaid fum of money mentioned in the faid note, 
according to the tenor and effect of the ſaid note, 
and of the ſaid indorſement ſo made thereon, as 


aforeſaid; and being ſo liable, he the ſaid Richard, 


in conſideration thereof, afterwards to wit, on the 


day and year aforeſaid,” at 77 — aforeſaid, 
u 


undeftook, and then and there faithfully promiſed, 

the ſaid Thomas, to pay him the ſaid ſum of money, 
mentioned in the ſaid note, according to the tenor 

and effect of the ſaid note, and of the ſaid in« + © 
dorſement ſo made "thereon as aforeſaid: ' And © = 
whereas the ſaid Richard, afterwards"to' wit, on JIA 
the24th'day of Ofober, in the year aforeſaid, at Meſi- 

min/ler aforeſaid, was indebted, & c. Addacount for mo- 

ney lent, and common coneluſizn, as in the other precedent, 


Notes. 


The payee of a note, or the perſon to whom! the The payee is the 
note 15 payable, muſt from the nature of the tranſ- cm, 
action, be the % indorſer. The uſval way of 
indotſißg a note, is by putting the name of the 
payee on the back of it, or ſometimes by adding 8 indorſe 
words to it, © pay the contents to A. B.,“ and 
ſigned by the payee, and ſuch indorfement tranſ- 
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494 Declarations in Aſſumpſie: 


and at the trial the words ©* or ,order ” may be 
added. Com. 160. Vide 2 Burr. 12163 where it 
was held, that the words „ or order” are not 
. neceſlary to be inſerted in the indorſement, an 
more than *©* executors or adminifiraters *” are neceſ- 
ſary to be added to it. Edie and an. v. Eaft India 
Comp. Vide Moore v. Marming, Com. 311. Acbe- 
Jon v. Fountain, 1 Str. 557. The general law is, 
that the indorſement will follow the nature of the 
original note, and be an abſolute aſſignment to the 
indorſee or his order. TI” 
What neceflary In an action by the fir indorſee againſt the 
6 >= gy drawer, an indorſement by the payee , muſt at all 
events be ſtated in the declaration, becauſe with- 
out that, it cannot appear that he made any order, 
on the exiſtence of which depends his title. 
If indorſement If the firſt indorſement be ſpecial, to any perſon 
be ſpecial. by name, in an action by an indorſee after him, 
his indorſement muſt for the ſame reaſon be ſtated; 
ſo alſo muſt all ſpecial indorſements, 2a 
Proof, In this action the drawer's hand- turiting muſt be 
proved, as well as the payee's, and it is uſual to 
indorſe over the payee's name before trial, pay the 
contents to Thomas Doe.” | 
The payee's In an action by the indorſee againſt the drawer 
hand muſt be upon non aſſumpſit, the plaintiff proved the drawer's 
— hand; and that when the note, with the indorſe- 
ment, was ſhewn to the indorſer, he acknowledged 
it was his hand-writing ; this was holden-to be not 
ſufficient to charge a third perſon, but that the 
indorſement muſt be proved. Hemmaing v. Rebinje, 
M. 6. Geo. 2. Bull. 269. It would certainly open 
a door to fraud and colluſion if this ſort of evi- 
dence were, in any caſe, to be admitted. A plain- 
tiff might get a joint drawer to make an acknow- 
ledgment, or to pay part, in order to recover 
the whole, although it bad been already paid. 
Barnes 436. 
Cannot be in- A note cannot be indorſed over for part of the 
dorſed for pat, ſum drawn for, for that would ſubje the drawer 
to ſeveral actions, upon a contract which is intire, 


Deelarations in Affumpſit. 
1 Ld. Ray. 360. Salk, 65. 12 Mid. 213. Hau- 
kins v. Gardiner. But the holder may have his 
action for part, if he acknowledge ſatis faction for 
the reſt; and where the drawer has paid part, it 
may be indorſed over for the reſidue. = 


don, ff. John Burn complains of Thomas Indorſee againtt 
Dee, being in the cuſtody of the marſhal, of the me fegt the 
marſhalſea, of our lord the now king,' before the On chart 
king himſelf, For that whereas, one Richard Fenn, er refuſing pay- 


on the 21ſt day of September, in the year of our ment. 


Lord 1794, to wit, at London aforeſaid, in the 
pariſh of Se. Mary- le- Bet, in the ward of Cheap, 
made his certain note in writing, commonly called 
a promiſſory note, bis own proper hand being 
thereto ſubſcribed, bearing date the day and year 
aforeſaid, and then and there delivered the faid 
note to the ſaid Thomas, and thereby, one month 
after the date thereof, promiſed to' pay to the ſaid 


Thomas, or order, 100/. for value received; and Indorſement by 
the ſaid Thomas, (a) to whom, or to whoſe order, che Pape. 


the payment of the ſaid ſum of money, contained 
in the ſaid note, was to be made afterwards, and 
before the payment of the ſaid ſum of money in 
the ſaid note ſpecified, or of any part thereof, and 
alſo before the time appointed by the ſaid note for 
the payment thereof, to wit, on the day and year 


_ aforeſaid, at London aforeſaid, in the pariſh and 


ward aforeſaid, indorſed the ſaid note, his own 
proper hand being thereon ſubſcribed, by which 
ſaid indotſement, the ſaid Thomas ordered and ap- 
pointed the ſaid ſum of money, in the ſaid note 
ſpecified, to be paid to the ſaid Jobn, and then 
and there delivered the ſaid note, fo indorſed, to 
the ſaid John, of which ſaid indorſement, ſo made 
on the ſaid note as "aforeſaid, the faid Thomas, 
afterwards to wit, on the day and year afore- 
laid, at London aforeſaid, in the pariſh and ward 


aforeſaid, had notice: and the ſaid Jahn Burn Avermen, 
avers, that aſterwards, and after the expiration of 


| (>) The payee, or perſon to whom the note ir made payable, 
muſt, from the nature of the A. be the firft inderſer. 


d 3 


the 


* 
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the ſaid one month, in the ſaid note mentioned, to 


The day the wit, on the 24th day of O&«er, in the year afore- 


note is pay«ble, ſaid, at Condon aforeſaid, in the pariſn and ward 


giving the dy afgreſaid, be the ſaid Fobn Burn, ſhewed and pre- 


of grace. ſented the ſaid note, with the ſaid indorſement fo 


made thereon as aforeſaid, - to the ſaid Richard 


Fenn, and then and there requeſted the ſaid Ri- 


chard, to pay to him the ſaid Fohn Burn, the ſaid 
ſum of money contained in the ſaid: note, accord» 
ing to the tenor and effect of the ſaid note, and of 
the ſaid indorſement ſo made thereon as aforeſaid; 
but the ſaid Richard, did not then, or at any other 
time afterwards, pay the ſaid ſum of money in the 
ſaid note mentioned, or any part thereof, to the 
ſaid John Burn, but then and there wholly refuſed 
to pay the ſame, or any part thereof, to the ſaid 
Jobn; of all which faid premiſes, the ſaid Themes, 
afterwards to wit, on the day and year laſt afore- 
ſaid,” at London aforeſaid, in the pariſh and ward 
aforeſaid, had notice, by reaſon whereofy/ and hy 
force of the ſtatute, in ſuch caſe. made and pro- 
vided, the ſaid Thomas became liable to pay to the 
ſaid 7abn Burn, the ſaid ſum of money contained 
in the ſaid note, when he ſhould be thereto af 
terwards requeſted; and being ſo liable, he the 
ſaid Thomas, in conſideration thereof, afterwards 
to wit, on the ſame day and year laſt aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid 
undertook, and then and there faithfully promiſe 
EY the ſaid Fohn Burn, to pay him the ſaid ſum of 
28 money contained in the ſaid note, when he ſhould 


Second count, be thereto afterwards requeſted ; And whereas, the 


ſaid Thomas, afterwards to wit, on the ſame day 
and year laſt aforeſaid, at London, &c, Add 4 
gount for money lent, and concluſion. . 


2 „ * k oy Notes, 

The innopent An action by the plaintif” as indorſes of feveral 
indorſee nm e, promiſſory notes, it appeared, that the notes were 
250% barns: 2 given by the defendant to one John Church, for 
„on againſt money by him knowingly advanced to the de- 
the drawgr, ut | fendant 


* 
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ſendant to game with at dice, and that Church in- 
dor ſed them to the plaintiff for a full and valuable 
conſideration; and that the plaintiff was not privy? Ars, C 14. 
to, or had any notice, that any part of the money, | 
for which the notes were given, had been lent fat 
the purpoſe of gaming. Queſtion. was, Whether 
plaintiff could maintain this action? The court 
were of opinion, that he could not; for it is 
making it of ſome uſe to the lender, if he can pay 
his own. debts with it; and it will be a means to 
evade the act, it being ſo very difficult to prove 
notice on an indorſee. And tho' it will be ſome 
inconvenience to an innocent man, yet that will 
not be a balance to thoſe on the other ſide. And 
the plaintiff is not without remedy, for he may 
ſue Church on his indorſement; and it is but the 
common hazard of taking notes of nfants, or feme 
coverts. Bowyer v. Bampton, 2 Sir, 1158. 

It is now determined, that there are. three days of Three days grace 
grace allowed on promiſlpry notes; for the ſtat,. 1e. 
3 & 4 Ann., which firſt made them negotiable, 
has put them in every reſpect on the ſame footing 
— _ of exchange. Brown v. Haraden, 4 Term 

+ 14S; | | 3767 5013 0 

A promiſſory nate, or bull of exchange, given upon Vorious confi 
an furious conſideration, is void, even in the hands 79% 
of an indotſee fur a valuable conſideration, with- 
out notice of the uſury. Lowe and at". v. aller, 
Dong. 735. ; 976 oenebn 

When a promiſſory note is inderſed, the reſem+; An indorſed 
blance between that, and a bill of exchange, be- r reſerablesn 
gins; the maker of the note is the acceptors; and the 
indorfee is the perſon to whom it is made payable; 
The indorſer only undertakes in caſe the maler of 
the note does not. pag. {von 49 ras 

The indorſee is bound to apply to the maker of the Indorſee of a 
note for payment, before he calls on the indorſer ; noc; muſt call 
he takes it wpon that condition; and therefore muſt before indot ſee 
in all caſes know whe: he it, and tubers, be dimes ; liable. 
and if after the note becomes payable he is guilty 
of a neglect, and the mater becomes inſoluent, he 


* 
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loſes the money, and cannot come upon the in- 
dorſer at all. Therefore, before the indorſas of a 
promiſſory note brings an action againſt the in- 
dor ſer, he muſt ſhew a demand, or due diligence to 
get the money from the maker of the note; juſt as the 
perſon to whom the bill of exchange is made pa 
able muſt few a demand, or due diligence to get he 
money from tbe acceptor, befere he brings an attion 
' againſt the drawer. Ld. Mansfield. Heylin & al, 
v. Adamſon, 2 Burr, 676. 678, I Lad. Ray. £47. 
Declaration, To make good the declaration by the indorſee 


what it ought to againſt the indorſer on a note, it is neceſſary to 


— ſtate,” 1. The demand of payment on the drawer, and 
Vide Deugl. 681. 4 default by him; and 2. Notice to the defendant of 
the drawer's refuſal to pay; otherwiſe the plaimiff 
cannot ſuſtain the action, nor will a verdi&4 cure 
What a verdi& it. Ruſhton v. Aſpinall, Dougl. 679. For a verdi& 
will or aot cure. ill not mend the matter, where the gi of ubs caſe 
is not laid in the declaration, but will cure ambiguity, 


Jhid. 68 3. No proof at the trial can make good a 


declaration, which contains 10 ground of action on 
the face of it. lid. Vide 1 Str. 649. After 
verdict nothing is to be preſumed, but what is ex- 
preſsly lated in the declaration, and is neceſſarily 
implied from thoſe fads which are ſtated. Spier: 
v. Parker, 1 Term Rep. 141. 145. Buller, J. 
No exevſe for It is net an excuſe for not making a demand on a 
the not demand- note or bill, or for not giving notice of non-payment, 
82 that the drawer, or acceptor, bas become a bankrupt, 
bs a baokrupt, às many means may remain of obtaining payment, 
by the aſſiſtance of friends, or otherwiſe. Id. M, 
Dougl. 515. Ruſſell v. Langflaff. 
Tf indorſee has la an action on a promiſſory note, by the #ndor/e 
paid parts ne, againſt the indorſer, it was proved, that the de- 
ceſſary on the fendant had paid part of the money. Lee, C. J. 
drawer. held that ſufficient to diſpenſe with the proving a 
demand upon the maker of the note. Yaughan 
v. Fuller, 2 Str. 1246. 
A* between As between the drawer and payee of the note, 
* gers the defendant will be permitted to impeach the pro- 
tion — the note miſe, and go into the conſideration, as to ſhew — _ 
; " dilega 
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illegal, via. ( that it was given on @ ſmuggling conſi- may be gone 
deration,”” Guichard v. Roberts, 1 Black. Rep. 445. ; 05 
or to ſhew that it was delivered “ as an eſerow; 
ex. gr. as a reward for procuring the defendant to be 
reflored to an office, which plaintiff did not Mcd,“ 

Fefferies v. Auſtin, 1 Str. 674. 3 in which caſe the , 
plaintiff —— not —— 2 hos &5 — Rees in- 
was by the indorſce againſt the inderſer, C. J. „ againſt in- 
mond — — dale the defendant to the in —— 
evidence, that the plaintiff deſired him to indorſe tion, 

the note to enable him to bring an action againſt 

the drawer of the note, and had promiſed that he 

would ſue him. Snelling v. Briggs, Bull. 274. 

The plaintiff being engaged in a marriage If « perſon givee 
treaty, the defendant his brother, to aſſiſt him in n 
his deſign, and to repreſent him as a man of for- ſuch note hall 
tune, gave him a note for a large ſum of money, be abſolite 
as the — of accounts between them, tho“ no inst me 
ſuch balance exiſted. It was held, that where, 
upon propoſals of marriage, third perſons make 
repreſentations different from the truth, they ſhall 
be bound to make them good, and held defendant 
chargeable. Adontefiort v. Montefiori, x Black. 


Rep. 363- yy 
The indorſee of a note may maintain an af- Iadorſee may 
have indebitatus 


ſumpſit for money lent againſt the perſon who in- „ee 

dorſed ſuch note to him. MKeſſebower v. Tims, — 4 14 

Bayley 47. E. 22 Geo. 2, | againſt indorfer. 
n an action by the indorſee of a note againſt If indorſee 

the inderſer, it appeared, the plaintiff had, after ner fart of 

the indorſement, received part of the drawer of the indorſer is dil- 

note; and held to be a taking upon himſelf to charged. 

give the whole credit to the drawer, and abſolutely 

diſcharged the indorſer. Kelleck v. Robinſon, 2 Str. 

745. The indorſer of a note is only a warranter 

thereof that the drawer will pay it, and if he does | 

not, the indorſer will. 1 id. 48. Hull v. Pitfield. > 
If the drawer be ſued by the indorſee, and his If drawer's ba 

bail pay the money and coſts, this diſcharges the 83 

indorſer, as much as if the drawer himſelf had 

paid it. Hull v. Pitfield, 1 Will. 46. 
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As to Demand of the Drawer, 


Proof of the A note was payable 27 Dec. 1732. The drawer 


drawers ſhutting ſhut up bis houſe, and went away the November 
3 before: the plaintiff proved the ſhutting up the 
houſe. C, F. held, he had not gone far enough, 
but ought to ſhew, that he had inquired" after the 
drawer, or attempted to find him aut; and that a de- 


mand on the drawer was neceſſary. © Collins v. 


Butler, 2 Str. 1087. 1 Ld. Ray. 443. Lambert 


v. Oakes, Bull. 269. But if the proof had been 
of the inquiry, and could not be found, this would 
have been good. ; 
Notes made It is the conſtant practice to make country bank 
pay-ble at ® Bills and notes payable in London, and tho? the per- 
wank. ſons, at whoſe houſes they are payable, are mot 
parties to them, nor perſonally liable, yet that an 
anſwer at ſuch houſes, as to the payment or non- 
payment of the bills or notes made payable there, is 
ſufficient. Lord Kenyon, Stedman v. Gooch, Sitt. 
E. 33 Geo. 3. N 


Letters of n Inn an action by the indorſee againſt the maker 


8 of a note, it was held, that the letters of the in- 


gorſee's title, dorſer are not admiſſible to impeach the'indorſee's 
title. Ld. X. Clipſon v. Obrien, Sitt. E. 33 Geo. 3. 
The proof on The proof on this declaration is, 1. The 
this declaration. qrawer's hand-writing. 2. The demand of the 
money on him in due time. 3. The payee'rhand- 
writing on the back of the note, being the indorſe- 
1 ment to the plaintiff. | 90 
If ereditor for If in payment of a debt, the creditor is content 
„ to take a bill or note payable at a future day, he 
dis debt, he cannot legally commence an action on bis original 
cannot ane % 494» until ſuch bill or note becomes payable, or 
default is made in the payment; but if ſuch note 
ac. or bill is drawn on a perſon who bas na-effefs in 
his hands, and who tefuſes it, in ſuch caſe he may 
conſider it as 'waſte-paper, and reſort to his original 
contract, and ſue the de btor for it. Stedmaa v. 
Gooch, Ld. K. MF 01-56 $2! 119 I 
"An 
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An action by the indorſee of a promiſſory note If the bolder 
againſt the inder ſer. The note was dated 21 Auguſt ee the 
1784, and made by one Donaldſon for 351., pay- note, after it 
able fix weeks after date. It became due 5 October, bis been dif- 
allowing for the three days grace. | Howell, the fass — 
plaintiff's clerk, called on Donaldſon at ten in the — 5 
morning; not finding him at home, he left word 
the note was due, and defired him to ſend for it at 
his maſter's, where it lay, and take it up. That, 
on the next day the 6th, he called again on 
Donaldſon, who told him he would take it up that 
day: he. called again the 7th, and not finding him 
at home, he was ſent to defendant Brown to tender 
the note, who refuſed, ſaying, that plaintiff had 
made it hit awn, Donaldſon proved, that imme- Notice of ie 
diately on bis parting with Howell on Wedneſday deiog di honored 
the 6th, he-went to Brown's houſe; not finding of r 
him at home, he left a meſſage with his wife, that. 
the note. was, due, that he, Donaldſon, could not pay 
it, and deſired Brown, would take it up, adding, 
that he would make. it up to bim. All the parties 
lived at Briſlol, within twenty minutes walk of 
each other. Verdidt for plaintiff —Motion' for a 
new trial. Lord Man: ſield: Certainty and diligence- 
are of great importance in mercantile tranſactions. 
It is extremely clear, that the holder. of à bill, 
when diſhonored by the acceptor, mult give reaſ#r- 8 
able notice ta the drawer or indorſer. What is rea- Whatis ref 
ſonable notice is partly a queſtion of fads, and ble notice to. 
partly Aa gueſlion of law, It may depend in non-payment by 
ſome meaſure on facts; ſuch as the diffance at the drawer, is a 
which the parties live from each other, the courſe duenien of ave, 
of the poſt, &c.. But wherever a rule can be laid 
down with teſpect te this reaſonableneſs, thet ſhould | 
be decided by the. court, and adhered to by every ©» 
one, for. the ſake of certainty, Here an earlier os 
notice might certainly bave been given, as all the 
parties lived, within twenty minutes walk of each 
other. The note was diſhonored on the ;5th; the 
clerk ſaw the maker on the 6th, and gave bim 
time during the banking hours of that day, and 

| the 
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the plaintiffs did not go at four that afternoon, but 
waited till the next day. It has been held, that 
where the party liable does not live in the ſame 
Place, the holder muſt write by the next poſt after the 
bill is diſhonored. For the ſake of diligence and 
certainty, I am opinion there ſhould be a new 
trial, Yilles, J. I am of opinion the plaintiffs 
have not ated with legal diligence, Aþbhurft, J. 
It is of dangerous conſequence to lay it down as a 
general rule, that the jury ſhould judge of the reaſon- 
ableneſs of time; it ought to be ſettled as a queſtion 
of law. If the jury were to determine this queſtion 
on all caſes, it would be productive of endleſs un- 
certainty : the next day, at the moſt, is as long as is 
neceſſary in a caſe circumſtanced like this. If the 
parties live at a ſmall diſtance, this is ſufficient 
time; if at a greater, they /hould write by the next 
2 Notice means ſomething more than know- 

dge, becaufe it is competent to the holder to 
give credit to the maker. It is not enough to ſay, 
that the maker does not intend to pay, but that he 
(the holder) does not intend to give credit, In the 
preſent caſe, there is no notice; for the party 
ought to know whether the holder intends to give 
credit to the maker, or whether he intends to re- 
ſort to the drawer. Buller, J. The reaſonableneſs 
of time is a gueſlion of law, and not of fact. Whe- 
ther the polt goes out this, or that day, at what 
time, &c. it then becomes a queſtion of law on 
thoſe facts, what notice ſhall be reaſonable. As 
to giving time, the holder does it at his peril; and 
that circumſtance alone would be ſufficient to de- 
cide this caſe: for in no caſe has it been deter- 
mined, that the indorſer is liable after the holder of 
the note has given time to the maker, With reſpect 
to notice, I concur in the opinion which has been 
given by the court, and NN Hae the reaſon 
given by my brother 4/hburfl. The purpoſe of 
iving notice, is not merely that the indorſer 
ſhould know the note is not paid, for he is charge- 
able only in a ſecondary degree; but to render _ 
| liable, 
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liable, you muſt ſhew that the holder looked to 
him for payment, and gave him notice that he did 
ſo. A caſe might eaſily be put, where the indotſer 
might have notice from the holder, and yet would 
not be liable; as if, in the preſent caſe, the holder 
had written a letter to the indorſer, contain- 
ing the circumſtances which have been given. in 
evidence, the indorſer would have been diſcharged, 
becauſe it would have amounted only to this, 
« The note made by Donaldſon, and inderſed by you, 
is nat paid, and I have given credit to Donaldſon till 
to-morrow.” Though there is no preſcribed form of 
this kind of notice, yet it muſt import, that the 
holder looks on the indorſer as liable, and expects 
payment from him, that he may have his remedy 
over by an early application, Then it becomes 
his buſineſs to take up the note; but notice of 
having given credit to the mater will diſcharge the 


indorſer, The notice by another perſon to the in- 


dorſer can never be ſufficient, but it muſt proceed 
from the holder himſelf. New trial granted; 
When, in addition to the evidence on the former 
trial, one Weeks, the defendant's attorney, ſwore, 
that in a converſation, which he held with Donald/on 
on 7th October, concerning the note, Danala/on told 


him, he was that moment come from Brown's, ' 


where he had left a meſſage with Mrs. Brown, 
deſiring her huſband to take up the note; and at a 
meeting between the parties before action brought, 
this fact was admitted on both ſides. Verdict for 
plaintiſf—Motion for another new trial. Court 
laid, that if the application had, been made to de- 
fendant_on the 6th, it would have been too late, 
becauſe, plaintiffs had given credit to the drawer ; 
that tho' the court would refuſe to grant anew 
trial when the ſum in litigation was ſmall, yet that 
rule did not apply, where a verdi# had bien given 
againſt law. Rule abſolute. Vide Metcalf v. Hell, 
7. 22 Gee, 3. where the court refuled a third trial. 
1 Term Rep. 168, Tindal v. Brown, 
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Indorſement on 
a blank note, 
binds, 


3 indorſee 
againſt the 
drawer, 


'Declarations in'Aſſinniplit. 
An indorſement' written on a blank note or hich, 
in the form of a bill of exchange, or promiſſory 
note, will bind the inderſer for any ſum, and time 
of payment, which the perſon to whom he intruſts 
the note ſo indorſed ſhall inſert in it, Ruſſell v. 
Langflaſſe, Dougl. 514.; and the bolder may de- 
clare againſt ſuch an inderſer, as tndorſee of a bill of 
exchange, or promiſſory note. Thid. indorſe- 
ment on a blank note, is a letter of credit for an 
indefinite ſum. bid. 51 66. 
Wiltſhire, to wit. Richard Fenn, late of Salſ- 
bury, in the ſaid county, yeoman, was attached to 
anſwer Alexander Dix in a plea of treſpaſs on 
caſe; and whereupon the ſaid Alexander, by G. 8. 
his attorney, complains, For that whereas, the ſaid 
Richard Fenn, on the 21ſt day of September, in the 
year of our Lord 1794, to wit, at Saliſbury, in the 
laid county, made his certain note in writing, 
commonly called a promiſſory note, his own 
per hand being thereto fubſcribed, bearing date 


the day and year aforeſaid, and then and there de- 


"rſt indo» ſement 


| by the payee of 


the note. 


livered the ſaid note to one Jahn Dunn, and thete- 
by, one month after the date thereof, promlſed to 
pay to the ſaid John, or order, Tool. for value re- 
ceived: And the ſaid John, to whom or to whoſe 
order the payment of the ſaid ſum of money, men- 
tioned in the ſaid note, was to be made aftetwards, 
and before the payment of the ſaĩd ſum of money 


- contained in the ſaid note, or of any part thereof, 


and alſo before the time appointed by the ſaid note 
for the payment thereof, to wit, on the day and 
year aforeſaid, at Saliſbury aforeſaid, indotſed the 


"ſaid note, bis own proper hand, being "thereon 
ſubſetibed, and by that indorſement, the faid 
Fobn appointed the contents of the ſaid note, to be 
paid to one Thomas Doe, and then and there deli- 


ad inèorſement. 


vered the faid note to the ſaid Thomas Dis: And 
the faid Thomas Doe, to whom ot to whoſe order the 
payment of the ſaid ſum of money, contained in the 
ſaid note, was to be made, aftet wards, abd before 
the payment of the ſaid ſum of money contained 


in 
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in the ſaid note, or of any part thereof, to wit, on 
the day and year aforeſaid, at Saliſbury aforeſaid, 
indorſed the ſaid note, his own proper hand being 
thereon ſubſcribed, and by that indorſement, aꝑ- 
pointed the contents of the ſaid note to be paid, to 
one Fohn Burn, and then and there delivered the 
ſaid note ſo indorſed to the ſaid John Burn: And 34 indorfement 
ide ſaid Fobn Burn, to whom, or to whoſe order, ** — 
the payment of the ſaid ſum of money, mentioned 
in the ſaid note, was to be made afterwards, and 
before the payment of the ſaid ſum of money con- 
tained in the ſaid note, or of any part thereof, and 
alſo before the time appointed by the faid note, for 
the. payment thereof, to wit, on the day and year 
aforeſaid, at. Sal:;ſbury aforeſaid, indorſed the ſaid 
note, his own proper hand being thereon ſubſcribed, 
and by that indorſement, the ſaid Fohn appointed 
the contents of the ſaid note to be paid to the ſaid 
Alexander, and then and there delivered the ſaid 
note ſo indorſed to the ſaid Alexander; of which 
ſaid ſeveral indorſements, ſo made on the ſaid note 
as aforeſaid, the ſaid Richard, afterwards to wit, 
on the day and year aforeſaid, at Saliſbury aforeſaid, 
| had notice; by reaſon whereof, and by force of 
the ſtatute 1n ſuch caſe made and provided, the ſaid 
Richard became liable to pay to the ſaid Alexander 
the ſaid. ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſaid note, 
and of the (aid ſeveral indorſements ſo made there- 
on as sſoteſaid; and being ſo liable, be the ſaid 
Richard, in conſideration thereof, afterwards; to 
wit, on the fame day and year aforeſaid, at Sali/- 
| bury | afozeſaid; undertook, and then and there 
faithfully promiſed the ſaid Alexander, to pay him 
the ſaid ſum of money mentioned inthe ſaid note, 
according to the tenor and effe& of the ſaid note, 
and of the (aid feveral indorſements ſo made thereon 
as aforeſaid, Aud whereas, afterwards to wit, on 
the 24th day of Odtleber, in the year aforeſaid, at, 
&c. Add money had and received, and common 
Een nl it art; bo erm ven 
Nats. 
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The third indorſee of a promiſſory. note kept it 
from x Nov. to 7 Jan. without receiving it of the 
maker of the note, and in an action againſt the 
firſt indorſer, without notice, the plaintiff was non» 
ſuited for his neglect. Pepys v. Lambert, 1 Str, 


TOS» 94 n ane fit lake; 3: Wu 
: — indorſement is the ſame as making a nav 
ate. If the note be payable the 1 May, and the 
indorſement appoints it to be the 1 April, as 10 the 
indorſer this is a promiſſory note payable 1 April; 
but as againſt the drawer it would be otherwiſe. 
Smallwoed v. Vernon, 1 Str. 479. u hetl 
Evidence. I take it, as the plaintiff in this caſe is to recover 
by his oton title, he muſt prove the hand : writing of 
the drawer, as alſo of the two indorſers to him. 


11 the payee of The pay:e and indarſer. of two promilſary, notes 


a note pay the brought an action againſt, the drawer, who pleaded 
ingerge whe bankruptcy. It appeared in evidence, that the 
erawer, tho'a notes had been delivered, by the-defendant before 
. g. his bankruptcy, to one Green, with the indorſement 
cate, will be of Hotuis upon them. After the bankruptcy, Green 
liable to him, ſued Hows as the indorſer, and recovered agai 
for « nex cauſe him, who now brought, this sdion. The, cou! 
vpon the pay. bold, that when the plaintiff paid the noten, a new 
ment, cauſe of action aroſe againſt the drawer; for at the 
time of the bankruptcy, the plaintiff had- no de - 
mand againſt the bankrupt. He could not have 
deen petitioning, creditor, becauſe he had not paid 
the 2 at on time of the bankruptcy. down 
V. ggg, 4 erm „ 714. 4 1 
Deelaration by Mi ex, 10 3 Denn complains of 
. payee againſt Richard Henn and Thomas Ros, being in the cuſtody, 
enn pot”. Kc. For that whereas, the ſaid Richard and Thomas, 


ners, on note 


payable to order, being partners and joint dealets together in trade 


and commerce, on the 2 1ſt day of September, in the 
year of our Lord 1794, to wit, at /7e/tminſter in 
the ſaid county, made their certain note in writing, 


commonly called a promiſſory note, the hand- 
' | . writing 


Det lurations in Afſumpfir.. 
writing of one of them being thereto ſubſcribed, 


bearing date the day and hear aforethid, and en 


and there delivered the ſaid note to the ſaid John, 
and thereby, one month after the date thereof, 


promiſed to pay to the ſaĩd Fobny or order, gol. for 
bomas; 


yalue received, by them the ſaid" Richard and 
by reaſon whereof, and by force of the ſtatute in 
ſuch caſe made and provided, the ſaid Richard and 
Thimas became liable to pay to the ſaid Jahn, the 
ſaid ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſaid note; 
and being ſo liable, they the ſaid Richard and 
Thomas, in conſideration thereof, afterwards to wit, 
on the ſame day and year aforeſaid, at #ftminfler 
aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid to pay him the ſaid 
ſum of money mentioned in the ſaid note, accord- 
ing to the tenor and effect of the ſaid note. Add 
the uſual money count, and common concluſion. 


Notes, 


White We 'decturation'wis;” thit the” difipdant” 


made the note for himſelf. and B. his partner, ſub- 


ſcribed with his own hand, whereby the defendant 


promiſed for himſelf and partner to pay, 'the court 


held it good. The plaintiff has ſaid, the defendant 


R. made it for himſelf and his partner, and ſub- 
ſcribed it with his own hand, whereby he pro- 
miſed for himſelf and partner to pay, which ſhews 
ſufficiently he figned it for himſelf and partner. 
Ld. Ray. 841. Smith v. Farves 92 ' © 
Where the note is ſubſeribed by one partner 
only, uv Richard Fenn & Cs, it will be neceſſary 
for the plaintiff to prove the defendants/portners, as 
well as the hand- writing of the ſubſcribing partner. 
Where one partner ſigns a note for himſelf and 
8 it binds bath, if it concerns the trade. Salk, 
129, : | 
Adion on note againſt three perſons, Auf in, 
Shrobell, and Shirtliff. uy were declared againſt 
' c 
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9 If any of the 
partners be de- 
clared againſt ia 
Y wrong name, 
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as Declaration in Aſſumplic, | 
the right name by the names of 7//illiam Auflin, Robert | 
way be given ing liam Shirtiliff'; the 2 4 laſt were et 
thac the perſon On non aſſumpſit, the defendant gave in 
declared eint "that the partnerſhi conſiſted of William Auſtin, 
_— Lane Daniel Shrobell, and William” Shirtlfffs and the 
plaintiff was vonfoited. The court held, the evi- 
dence produced did not prove the instrument de- 
elated on, for the note was made by different per- 
'fons than thoſe ſtated in the declaration. ' Grin v. 
Ali, 4 Term Rep. ks eden 
Declaration by © Northamptanfire, to wit. "Jon Den and Ri. 
2 drawee# 27rd Roe complains of Robert Fenn, being in the 
. payable cuſtbd of the marſhal, of the marſhalſea, of our 
on dimand, lord the now king, before the king himſelf, Fer 
that whereas, the (aid Robert, on the 22d diy of 
©. "Siptimiber,"in che year of dur Lord 1794 10 ut, 
e nat Vortbampton in the ſaid coun „ made his \ cer- 
tain note in writing, common led prom 
note, bis own proper hand being thereto ſubſcti 
| bearing date the day and year aforeſaid," and then 
and there delivered' the Taid' note to the! faid 
and Richard," and thereby promifed' to pay'to'the. 
aid Fohn and Richard; on demand, Tool: al value 
receſhed 3, by reaſon whereof, and by force of the 
ſtatute in fuck caſe made and provided, che ſald 
"Ribirt became Hable to pay to the fal John and 
Nicbard the faĩd ſum of money mentioned in tbe 
ſuid note, when he Thou de thereto after ward 
; an@ being fo liable, he che faid-Richurd, 
In con Jerstich thereof, afterwards to wit, on the 
ſame day and FF aforeſaid, at Northampton afore- 
-faid, undertook,” and then and there faithfuſly pro- 
miſed the ſaid 7h and Richard, to pay t therm the 
faid ſum of money mentioned in the” ſaid” Hole, 
Naa he . be thereto 8 
Add : cba for money lent, one 
Ceived, and common concluſion, . = ate as 
Y C3130 
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brought, the. pats beidg Fore an 
defendant's ad- writ) t fred „nen; bo 

Middhfexy to wit. 1 Don furyivig part 
ner of, Fa/eptb Roe decea comin of ming 
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Und n*viy 4 TÞ +: 


*% 3; 0) 3205093 


Sunni „ 
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ord the now k . befors the 
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10 19060 


being thereto;ſubſcribed, bearing. date d 1 
ee and, and Po gy 8 9 2 eg 
id. note ta o Rix, an », one 

mont after be ron 958 romiſed to Þ Hrs 

ſaid #,,or.ord ler, x00/ F receive 2 Firſt indorſeq | 


the: ſaid Thomas, to whom, = to whoſe. arder. the 


paymant of, the aid of wo Ge 
the, ſaid noted. was 10 ped! the m of 


the- 1 N hefote play 9 of the. mon 


contained in PATE th cre; 
and AN * eee app. = x De (es 4 
ment n, the qa 

at 22 hog mg e 


„ band being ther 
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to 20 id Jabn a in, t 5 
— of the, ee the; {aud 20 1205 1 
rde, and which (aid e fa ot « bath 
vived,); and. then and therg geliver 2 5 Buy 

ſo indorſed ta the faid hn and, Jeep 85 1515 


une of the 1 f all which gi 

N ee e — 
year a oreli. at =; x Ra notice: 
by reaſon whereof, and by forc atute in 


ſuch caſe made and provided, the faid Ricker 25 
came liab le. Ws y 29 the, ſaid John a 47 pb, i 
the. Tife- tins Be faid & ihe fs NN e ot of 
money | twenitiot 10 in wo 
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Breach. 


Fyigence, 


Juen and Joſeph, in the life-time of the ſaid. 


I 


not prove the death of big partner, only 


. ; RW 
DION ION: 


Detlarations in Afſumpfit, 


ide tenor and effect of the ſaid note, and of the 


ſaid indorſement ſo made thereon as aforeſaid ;- and 


being ſo liable, he the ſaid Richard, in conſidera- 


tion thereof, after wards to wit, on the ſame day 


and year aforeſaid, at H#efiminfler aforeſaid, un- 
gaertook, and then and there faithfully promiſed the 
ſaid Jabn and Jeſepb, in the life-time of the ſaid 


Jeſeph, to pay them the ſaid ſum of money men- 
tioned in the ſaid note, according to the tenor and 
effect of the ſaid note, and of the ſaid indorſe- 
ment ſo, made thereon! as aforeſaid: And whereas. 


Add a count ſor money had and received to the uſe 
of tbe ſaid Jehn and Foſeph,- in the life-time: of the 
(aid 145 Xt the ſaid Richard (altho' often te- 


.queſted, &c.) hath not yet paid the ſaid; ſeveral 
ſums of money, or any part thereof, to the ſaid 


- Feſeph, ot to the ſaid Fobn ſince the death of the 
id Jaſeph, or to either of them ; but t pay the 
ſame to the ſaid Jabs and Jeſebb, in the liſe- time 
of the ſaid. Foſaphs or to the ſaid John ſince bis 
death, hath hitherto-; wholly; refuſed, and ſtill re- 
fuſes to pay the ſame to the ſaid Jobu, (ſurviving 
partner as aforeſaid,. to the ſaid: Jahn his damage 
Y 2Q0l.;/ and therefore be brings bis ſuit, &c. 
ledges, KC. His, will DIST Vo me o10M7 ; 204 


tO "Note M18 1NSDARDIOD 2303 0 
- of 


Where money is owing to tt partners, and one 
dies, the executor of the deceaſed partner, and the 


ſurviving one, cannot join in ihe action 3 (far the 


remedy ſurviyes, and ſuch ſurviving partner will, 
on receipt of the money, be anſwerable to the 


ecxecbutor of the deceaſed partner. à Salk; 444. 
a Ld. Roy. 340. Sr 1 


da W 78044 l ; Night 
Not £anithe; executor. of ſuch deceaſed partner, 


1 a and the ſutviving one, be jointly ſued, becauſe, the 
— * Sis to be charged de benis 49/iatoriz, and the other 
ds bonis propriii. Cartb. 130. 2 Leu, 228. 


On the general iſſue, I think, the mee nee 
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writing of the endant, and the payee of the note 
e gf yo 1-22 2.4 9 Wo 


. Herefordſhire to wit. *Fobn Denn, and Ann his By buſband and 
ayabl 
that whereas, the ſaid Richard; on the 27ſt day el the wite whilh 
April; in the year" of bur Lord 17945 to wit) at {ole, ag the 

Ludbury in the ſaid county; made his certain note 


wife, complains of Richard Fenn, being, &c. Fur 


in writing, commonly called a promiſſory note; his 
own hand being thereto ſubſeribed, bearing date 
the day and year aforefaid, aud then and there de- 
livered the ſaid note to the ſaid Ann, (whilſt ſhe was 
fole and unmarried), and thereby, one month after 
the date thereof, promiſed to pay to the ſaid Fax 
(whilſt ſhe was fo ſole) Tool. for value received; 
by reaſon whereof,” and by foree of the ſtatute in 
ſuch caſe made and provided, the ſaid: Riaburu be- 
came liable to pay to the ſaid Ann (whilſt ſhe was 
o ſole) the ſaid ſum of money mentioned in the 
ſaid note, according to the tenor and effect of the 
faid note; and being ſo liable, the ſaid Richard, 
in conſideration thereof, afterwards to wit, on the 


fame day und year aforeſaid, at Ledbury aforeſaid, 


undertook, and faithfully promiſed the ſaid Ann, 
(whilſt ſhe was ſo ſole), to pay to her the ſaid ſum 
of money mentioned in the ſaid note, according to 
the tenor and effect of the ſaid note. Add a count 
for money lent by ſaid Ann (whilſt ſhe was ſole) 
to the defendant, and concluſion as in p. 241 
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| Aftion' brought by the indwſee of a promiſſory 


plaintiff; plea that ſhe was married at ihe time of 


the ' Taking the indor ſement j plaintiff de murred. dorſe it over 
Queſtion! was, Whether plaintiff could maintain whilt Geis 


the action upon a note indorſed by a fſeme covert ? 


Court were of opioion, that the frme covert could 


n the note; beeauſe, by act of law, it de- 
Ind „unsre 5189 907 3/017 Came 
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A note payable 
note, 'payable'toSuſan Connor, or her order, and * 
given to her before marriage, which note offer her tie, ir becomes 
marriage, and - whilf# covert, ſhe” indorſu to the ber huſband's 


422. Detlaratiang in Afſumpfit, 


came the ſale right and property of her b]. 
This ſheus that it was not an intereſt ſined to he 
fa'cgs -» 10» perfon;: | becauſe: if it had, ſhe might. have in- 

® ut 1» >1*/ * Jorled-it,,» Conner v. Martin, 3, il. g. Sth 316. 
1d nw41b 21986 Oh 1 —— to a _ y de or IIS nota 
A promiftry* © An action was broug Sto againſt. 1.9 
note fe to ſen on a promiſſory note. payable to H. B., or 
7) be inder Le order, and indorſed by the-adminiſtratrix af Ai. 
and aſſigned over Nat isſin, the! defendant below, demurred, and 
by bis adnini- ſhewed for-cauſe; rit; That Stone, in his declata- 
lader bees tion» bad met mmaſſe a ptaſert: of the-letters/of ad- 
plaintiff, need miniſtration 3 adly, That it did not; appest by 
not make prefive whom the adminifttatian was granted ;- and; dy, 
hoe mA That an execiutorr or  adrmineftr ater tarnot by inder 
niſftration, p. 432. numt negotiate: or un over a primiſſary mats by the 
cuſtom · oĩ merchants, fo; as to give the indarſee an 
action thereupon in his own name, Judgment in 
Ch for plaintiff Error brought, and the com- 

mon aſſignment and jainder. Le, C. J. Suppoſe: 

a plaintiff is aſſignee of à leaſe aſſigned to him hy 

an admihiſtratot, is he obliged to make a preſat 

ind curium of the letters of admiaiſtration ? Lam 

of- opinion he is dot. The ad has made promiffory- 

notes inder ſalle and aſſig nabe, in like manner at balls; 

of vexchange grneraiiy; and if the plaintiff in- error 

would reſtrain or conſine this power o indorſing 

oro aſſigning notes to the perſons oaly ta em 

ſuch notes ate payable, it lies upon him to ſhew, 

that this is ſoß by the true meaning and conſtrue - 

tion of the ſtatute; but that be has not done. 

The! whole intereſt and property of this note was: 

in the adminiſtratrix ʒ Which note, in its nature, 

is made aſſignable by act of parliament .. A te 

the 24d objection :UIn an action brought by aa ad- 7 

miniſtratot himſe}f;- whoſe power 80 ſue is founded 

upon the letters of adminiſtration, it muſt; becals/; 

ledged ia the decharation, that adminiſtration was: 

committed to him; and that thoſe WhO granted it 

had a right to grant it ʒ but he-who aim under e 


=, 


curcgmof-alte letters of adminiſtration, becauſe he 
TILA > 34 has 


adminifitrator, has mo occaſion to make, a preſert in 
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Peileratiöns in Adlumglit- 


has not the ſame in his gower or cuſtody. „Ja- 

ment affirmed, - Natulinſom v. Stone, 3 Hut.. 
Middleſex, to wit. Des complains of Ni- Io dorſee g n 

chard Rus, being, &c. Fr - that "whereas, ,certain — bn 
ons, uſing the name and firm of Hanſon and bote drawn by 


423. 


Mareh, on che 6th'day'of March, in the year of 929 gef 
hoſe chrifan 
our Lord 1794. to — at Weftminſter in — 


G yer 


county, made their certain note in writing, com- 4 . 
monly called a promiſſory note, in the name and Me ben 
firm of -Hanſon' and Marth, the hand- writing ff 
one of them being thereto ſubſcribed, bearing date LY ee 
the day and year aforeſaid, add then and there W ee 
livered the ſaid note to the ſaid Richard; by which 
ſaid note the ſaid perſons, ſo uſing the name and a 
firm of Hanſen and | Marchy two months after the _. 
date thereof, ptomiſed to pay to the ſaid Richard, - 
or order; 504. for value teceived: And the laict tndorſement, 
Richard, to whom or to whoſe order the payment 
of the ſaid ſum ary LOA af in — 
note, was to be made rwards, and before the 
payment of the ſaid ſum of money ſpecified. in the 
ſaid note, ot of any part thereof, and alſo before 
the time appointed by che ſaid note fot the pay- 
ment thereof, to wit, on the day and year afore- 
ſaid, at Vinninſler afore ſaid, indorſed the ſaid 
note, his own proper hand - writing being theteon 
ſubſeribed, and by that indorſemenc appointed tde 
contents of the ſaid note to be paid to the ſaid 
John, and then and there delivered the ſaid note ſo 
indorſed to the ſaid Jubn; of which ſaid ?ndurſe+ 
ment, ſo made on the aid note 29 aforeſaid, the 
ſaid perſons, ſo uſing the name and firm of Hamm 
and March, after wards to wit, on the day and year 2: 
aforeſaid, ' at  Weflmin/irr- caforeſaid; : had notice; | 
and the ſaid Jabs avers, that afterwards; and after Arent. 
the expiration of the ſaĩd two months mentioned 
in the ſaid note, to wit, on the eth dey of May; 
in the yeat aforeſaid; to wit, at Himinſſ er afore- 
ſaid, the faid Jbn ſhewed and preſented the. fac 
note, with the ſaid indorſetnent thereon, ta the ſaid} + ; 
perſohns'-fo uſing the name and firm of oa” and. 


Ee 4 arc, 
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424 Declarations: iv'Affiunpfit; 
March, and then and there requeſted themito:pay 
the ſaid: ſum of money therein ſpeci fied to the ſaĩd 
Joba, according to the tenor and effect of the faid 
note, and of the ſaid indorſement ſo made thereon 
as aforeſaid ; but the ſaid perſons, ſo uſing: the 
name and firm of Hanſo and March, did not then, 
or at any other time, pay the ſaid ſum of money 
mentioned in the ſaid note, or any part. thereof, to 
the ſaid John, but then and there wholly refuſed to 
pay the ſame, or any part thereof, to the ſaid 
of all; which ſaid premiſes, the ſaid Ricbaru, ' after- 
wards to- wit, on the day and year aforeſaid, at 
Weftminfler aforeſaid, had notice; by reaſon where- 
of, and by force of the ſtatute in ſuch caſe made 
and provided, the faid Richard became liable to pay 
to the ſaid 7obn the ſaid ſum of money mentioned 
in the ſaid note, according to the tenor andieffe& 
of the ſaid note, and of the ſaid indorſement fo 
made thereon as aforeſaid; and being ſo liable, he 
the ſaid Richard, in conſidetation thereof, after- 
wards to wit, on the day and year laſt aſoteſaid, at 
W:fiminfler aſoreſaid, undertook; and then and 
there faithſully promiſed the ſaid John, to pay him 
the ſaid ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſaid: note, 
and of the ſaid indorſement ſo made thereon as afore- 
ſaid. Add a count for money had and tecei ved, and 


/ 


common concluſion; 6 11 Gn Re 
* — a4 nb coy ty * 17 77 ian ons: p 
q'? Notes, st bia est my 
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ASQ vets u ot i455 KW ene 

A having de- 10+ Tbe plaintiff declated on à promiſſbry note, 
clared one Pr0-\ made by one Callins payable to the plaintiff or 
. B., made Order, and afterwards: indonſed by him to the de- 
by C. to A, by fendant, who afterwards re- injjqusad it to the plain» 
ee tiff again. The: defendant pleaded the general 
in 1 80 iſſue. Verdict for plaintiff; and, on motion in 
to A., and hav- arreſt of judgment, Ld. Kenyon, It is an invati- 


ing obtained + Able rule, thot'every. plaintiff mul on bis own Aating 


judgment was © / ibe caſe ſbr> ſufficiant to'entitle! him to recover judge | 


wreſted, ment againſi the deſendant; and it is a rule-equally 
bolinhus * cleary 


* 
— 


Tas Leere ers eg gg. 
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Declkaxatidns io:Aſſanyſic.- 42a 
clear, that every! infirument! ought te de des /ared um 
according do its legal impart. I do not ſayy) but that 
there may be circumſtances which, ii diſclaſed on 
the record, might entitle! the plaintiffeto tecoven 
on this note; but we are now called upon to form 
a judgment an the title; which he has diſcloſtdi 
And onithe face ot the declaration, he has ſtated 
the note a8 a legal exiſting note, and the indorſe- 
ments as legal ex iſting indorſements; we are there · 
fore\ bound to confider them to be ſo. Then the 
caſe ſtands thus that he the plaintiff, being the 
ariginab indorſer of the note, calls on the de- 
fendant, who appears on the record to be a ſubſe · 
quent indorſee. And nothing can be clearer. in 
law, than that an indorſee may reſart to either of | the 
preceding indir fers for payment; whereas the preſent 
action. an attempt to reverſe this. I admit, that a 
caſe might happen in which the plaintiff migut 
have ſtated, that he was ſubſtantially entitled to 
recuvet on this note, e. g. that bis oon name was 
originally uſed for form only, and that it was un- 
der ſtood by all the parties to the ĩaſtrument, that 
the note, though nominally made payable to the 
plaintiff, was ſubſtantially to be made to the de- 
fendant but if ſuch were the caſe, the note ſhould 
have been declared on according to it's {gal import, 
as was held in Ainet v. Gib/on. A nam may be 
omitted in the declaration, if the l:gal aprration'ofithe 
inſtrument requires it; but, in this caſe, the plain- 
tiff has ſtated facts ſubverſive of his title. Biſhop v. 

Haywoed, 4 Term Rep. 470. Judgment arreſted. Bul- 
ler, J. The conſequence oſ ſupporting this judgment 
would be, that the plaintiff, without hawing nx 
real demand on the deſendant, may recover ag aint 


ing to the defendant a poſſibility of defending him- 
ſelt 3 for on the trial ĩt was only neceſſary for him to 
prove, shat the note was given payable tothe pluin ti, 
that it was inder ſed ly him to de an i Wim 


re-indorfed ta the plaintiff," The judge, on peo tt 


this, was bound to ſay at rift print, that he was 
| entitled 


him by the judgment of the court, without allows! | 
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Detlovabſons in Attinptiee” | 


entitled to recover, becauſe he had 


whole of his declaration; after which, — 


that verdict as concluſive, that he has' 4 cauſe of 
action on the ground that this court muſt preſume 


after verdict; that if the caſe ſuppoſed” by the 
plaintiff had not been proved, he could not have 


recovered at u prius. But on a motion in arreſt 
of judgment, we are bound to look at th — | 


which the plaintiff bimſelf has ſtated ; 
which, 20 preſumption can be admitted.” If 1 


be "defeftive en the fact of it, the court cannot 
ſuſtain the judgment. Vide Rep. Temp. Hard. 118. 


Bulle, N. P. 320. 


On note, payee Surry, to wit. Richar Demi late of Guilford, 


againſt drawer, 
payable by inflal. 


ments, for 


in the/ſaid-county, yeoman, was attached to anſwer 


John Denn in a plea of treſpaſs on the caſe, &c. ; 


fim infalmen, and whereupon the ſaid Johr, by N B. his attorney, 


complains, That whereas, the ſaid Richard, on 
the'rgth day of ' February, in the year of out Lord 
17947 to wit, at Guildford, in the faid county, 
made his certain note in writing, commonly called 
a promiſſory note, his own hand being thereto ſub- 
ſeribed, bearing dete the day and year afbreſald, 


and then and there delivered the ſuid note to the ſaid 
Jobn, and thereby promiſed to pay to the Jaid John, 
or his order, fifty pounds in manner following* en 


pewnds on the 19th-day of March, ten poundt on the 


,* _ _ t9tb day of April, rol. en ibe 19th May,” 
100. en the 19th day of June, andthe CT, i 


10E en 


e 1965 dy , July 2 for value reciived 2 


ee e e by wee 
ſoree of the ſtatute in ſuch caſe made and provided, 


whereof, and 


the ſaid Richard became liable to pay to the 5 
Jobn the ſaid ſum of money mentioned in the fad 
note, according to the tenor and effect of the faid 
note ; and being ſo liable, he the ſaid Richard,” in 


conſideration thereof, afterwards to wit, on the 


ſame day and year aforeſaid, at Giildferd afore- 


ſaid, undertook, and then ws there faithfully pro- * 


miſed the ſaid John to pay him the ſaid funi' of 


— mentioned in the ſaid note, according! 5 | 
the 


% 
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the teng and effect of the ſaid note; And the — 
Joi, in. fach faith, that. after; che making of che 
ſajd n wit, on the ſaid. 19th day of March, in 
the year, aforeſaid, at Gnildſerd aſdteſaid, a certzin 
ſum of N to wit, the ſum of 10l. of lawſul 
money of Great Britain, part of the. ſaid ſum of 
5ol. in t ſaid note mentioned, became and was. 
que and payable from the aid. Richard to the ſaid- 
Jahn, upon and by virtue of the ſaid note, and 
which ſaid ſum of — +1 the ſaid Richard, then 
ang PREP 9ught to haye paid to the ſaid Jun, ac 
wing 19 OG tenot and effect of the ſaid note, 
= his ſaid promiſe and undertaking,” ſo by 
him. made in manner. aforeſaid : {nd whereas, Add 
a — a and es ee eee 1 


3 
Mau. b WY 7 


NED was ip dy by the debe af 8 a Beto 
of band, . by inſtalments, and the plaintiff 
counted only far, ſuch. ſum ad were. dus; and the 
court held, that the action could be maintained to 
recover for. every deſauit, and that he was not 5 
ſiged to declare for the tubels ſum. /: Anford Ver 
. 370, Jide Cre, Zac. c. 
tt, 2 Saund. ab. Coole u. — 1 
Bot debt will not lie 24% 2b laſt. day of payment he kot debt nm 
2 on a. ay e pay. money by  snffalments on Pute ae 
4 dder v. Price, 1 H. Black, Rabe dhe daye be pot. 
_ 7; Led gl 2 ſaid, IL cannot, indeed, Co. 94. Slade? 
deviſe a bſtangial Salon why a ptomiſe to pay ou C. Elix. 
money nat performed: does not become a . 28 
and why 4t ſhould not be recoyerable, 4 nouti 2 
a debt, But the authorities. are too ſtrong i be 
. * In the older caſes it is admitted, that 
o action of debt could not be brought for pay- 
. of money due by, inſtalments l all the days b 
were pal 3 the. meaning of, this was, that no action F 
would lie, T be inconvenience of this tule put 
the judges upon a method of getting rid of the 
be difficulty by having recourſe do ihe a 
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of aſſumpſit, which, where the a umpſit proceeds 


in the demand of money, is, io" trath and ſub- 
ſtance, and ſo taken to de in ſome of the cafes, a 
more ſpecial action of debt * for where the demand 
is for, the payment of a ſum of mbney, it is'a 
technical ellen to call the ſum recovered damages; 
it is the ſpecific debt, and the jury g{ve rhe/ſpecific 
nnen 
Why 2ebt will I be 7dea that an ation r be br 

not lie till alf fi all the days of payment are paſt, is founded on a 
. 6 th 4004 of aw: that or re there ſhall 
be but one actien; and as a contract to pay a certain 
ſum on ſeveral 8 ayment is conſidered as 
one contract, it follows, that yo action can de 
| brobane till all che days of payment are elapſed, 

bid. 4 rns | cyt 
But debt will lie But debt. on bond By inflalments will lie before the 
en a bond. [off day be paſt, for the bond became abſolute for 
h nor, performing the firſt, or any of the payments 
in the condition; and there is'a difference in debt 
on ſuch a deed as this, and an action on a contract 
for paying ſeveral ſums at ſeveral times. Coates v. 

Hawit, 1 Wilſ. 80. ee 
Payee againft Surry, to wit. John Do: complains of Richard 
drawer on note Noe, being, &c. For that whereas, the ſaid Richard, 
ales, ana it on the ft day of Fanuary, in the heat of oyr Lord 
ene of thoſe be 1794, to wit, at Guildford, in the faid” County, 
not — Apes made his certain note in wfiting, Sem mabtp of 
boss for be. a promiſſory note, his ohn pro Wh being 
webeie.fume.This thereto ſubſcribed, ' beating date the day and Year 
is for the whole 4foreſaid, and then and thite "Jelivered* the” Laid 
note to the ſaid John, and thereby N fo 
"tht ſaid John, or order, gol, for vue rectivtd'; the 
Jam' to be paid in manner following * the ſum'df tol., 
at or within nine days after cutry quarter- day, till the 
feid ſum of gol. ſhould be fully difchargtd,” the fut 
+ _- * , payment to be made at or within nine days of LAdy- 
1 Howe, day then next, and fo to continue quarterly until fully 
- 1-.4+ completrd'; and in default of payment of any or either 
of 'the ſaid quarterly payments, ar any part there, 
_ the ſaid" whole note to be in full def The whole if 
120903 Dig} 507 88 ur M18 21 Of een, 
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whereby the ſaid note became and was and is in 
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the ſaid gol. j by reaſon whereof, and by forte 9 
the nden ſuch, caſe made and pro 1 the ſai 
Richard became liable to pay to the ſaid J the 
ſaid ſum of money contained in the laid note, AG» 
cording , to. the tenor and effect of the ſaid note; 
and being ſo. liable, he the ſaid Richard,.i in conſi- 
deration thereof, afterwards to wit, on the day and 
year. aforeſaid, at Guildford. aforeſaid, undertook, 
— faithfully promiſed the Feta) to pay him 
the laid ſum of money ſpecified ja the ſaid note, 
according to the tenor and effect the. ſaid note; 
And the, {aid Jahn avers, that the ſaid Richard did Averment of the 
not pay to the ſaid Jabn the firit paygevor. of 100. 105 — 
which by the ſaid. note Was to be paid to him a 3 
within nine days next after Lady-day now laft 31h, 
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full force for the whole of the fai ſum of gol, | 
whereof, the ſaid. Richard, afterwards to wit, on 


the 4th da April, in the year aforeſaid, at 
Guile 4 a 25 bad notice. Add 4 Ay | for 


wont lent, and money had hy feli ved, and commen 
conc | 


uſion, "We he 
„aun A 0 80 10 Bs , "= K 
OL DEN „ Np þ ? N * * 
„Ard en 24 
11 the A 1 the money de due on Te note, is ue 2 


then the averment muff be omitted, * 
In declaring on a note, it ought to be . out a8 Note * 
it realij is ʒ and, Where the plaintiff left out the — 10 
contingencies eiſied in the note, it was held to 2 —— 8 
be a variance, ſuppoſing the note had been good... 
Roberts v. Peake, 1 Burr, 325. 3 and an averment 
. did leave one of them ſvfhcjent 
to pay it, ot that the defendant was otherwiſe able 


15 pay it, was neceſlary, Fer Denni/on and Faſter, & 
bid — e Nino 
3 18 wit. 5 Jon, or complains of Declaration on 


Richard, Rs t e cuſt yz Ke. For F note, payee 
mp ee and ; 8 587 N der 
the we ay, of March, in the year of our. Lord mate by two, 


71; wn 


or ſeverally. 


1794, to 91 at gn, in the ſaid county, Pd hein 
made 


Formerly on a 
joint or ſeveral 
note could not 
ce:lare againſt 


one. Str. 76. an judgment for plaintiff ; which A we 
81 


Ls. Ray, 1544+ 


doctrise iz over- 
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Declarations in Aﬀumptit; 
ai zg od prov \v ans 20, ft ad Simon 
made their certain note in writing, common}, 
_ talled a promiſſory note, their, n 1 
being thereto. ſubſcribed, bearing date the day aud 
year aforeſaid, and then and there delivered the {aid 
note to the laid Jobn, and thereby, aue month after 
the date thereef,, jointly on ſeverally promiſed is pay to 
the ſaid John, or order, 50l. for value received; by 
reaſon whereof, and by force of dhe ſtatute in ſuch 
caſe made and provided, the ſaid Richard becanje 
liable to pay 20 the ſaid Jabn the ſaid ſum of money 
mentioned in the ſaid note, according to: be tenor 
and effect of the ſaid note; and being ſo liable, he 
the ſaid Richard, in conſidetation thereof, a 
' wards to wit, on the day and, year aforeſaid; at 
_ Weſtminſter aforeſaid, undertook, and, faithfully 
promiſed the ſaid Jahn, to pay him che ſaid ſum pf 
money mentioned in the ſaid note, according to 
the tenot and effect of the ſaid note. Add the 
uſya} money counts, and cone luſion. to 185y 501 
wo gien ail m ,v1nv023 dier $02 ©! 


3. .J © T; . 34 l : 
2 vr) (* VTONLMONW Notes. {NON MAN nus 


ng. 9011249 ut 0191807 gal D160" 129019 NWO 
0 The plaintiff. declared upon a promiſſory note, 
by which the defendant, and one A. B., cimjumiſ im 
aut ſeperatim, promiſed to pay. There was a verdict 


want of the plaintiff s ſhewing a title to bring g 
ſeparate action againſt one of the makets gh the 
note, for the declaration ſtatedthe nus this, ot ame 
other cauſe of ation, Ovinęton v. Naule, StroB1y95 
But this doctrine. has been over; ruled, and: it nom 
held, that in an action on à joint or ſevetal pto- 
miffary note againſt, ene, & declarations that he und 
another made theit promiſſory note, by which they 
feintly. ar ſeuer ali promiſed to.payy is. goodt For if 
or muſt be underſtood as a dignndtvgithe election, 
whether the, note ſhall be joint ar ſeverab isrin de 
perſan to whom, it is given, and by ſuisg ane; be 
ſhews bis election to conſider it as a ſeveral nate. 
But in this caſe, the true conſtruction of the, word 
er, is, that it is ſy nonimous with and. They bow 
promile 


. 


nde. 


ner ern 2 


aner nnn err ee res gg. 
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miſe that they, or one of them, ſhall pay; there- 

lors We liability is on both, and on 1h, The 

nature of this tranſaction forces this conſfruftion, 

Rees vi Abbott; Cow, Rep. 8 32. And ber Bae . 

if the note had deen joint only,' and it had been 

ſtatec as a ſeveral 'one, no advantage could have 

deen taken of this, but by 4 pla in abatement. 

It a note of hand be, © M promiſe to pay,” and 

ſigned” by © one” of the parties only, the “ one” 

that 'fi it will be liable, and the declaration 

may ſtate it in the ſingular number; for it may be 

declared on according to its /zzal operation. 1 Burr. 

323. Roberts v. Pate. n 

- Middleſex, to wit. John Denn, adminiſtrator By the admini« 

of all, and fingular the goods, chattels, and cre- en —.— 

dits, which were of "Thomas Ree deceaſed, com- abe 

plains of Ricbaru Funn, being, &c., For that whereas, 

the ſaid\ Richard, on the 10th day of September, in 

the year of our Lord 1794, to wit, at //2/min/ler, 

in the ſaid county, made his certain note in 

writing, commonly called a promiſſory note, his 

own proper hand being thereto ſubſcribed, beating 

date the day and year aforeſaid, and then and there 
delivered the ſaid note to the faid Thomas in his 
life-time, and thereby, one month after” the date ys 236k5 
thirofy "promiſed to pay to the ſaid Thomas,” or order, © 

fer value received; by reaſon whereof, and 

by force of the ſtatute, in ſuch caſe made and 

provided, the ſuid Richard became liable, to pay 

to the ſuid Fhomas in his life - time, the ſald ſum rg 

money mentioned in the ſaid note, according to 

the tenor and effect of the ſaid note; and being ſo 

liable, he the ſuid Riaburd, in conſideration thereof, 

aftetwards ta wit, on the day and year aforeſaid, 

at #Ariinſhr aforeſaid, undertook, and then and 

there faichfully” promiſed” the ſaid Themas in bis 

life- time, 40 pay him the faid ſum of money men- 

tioned in the (aid note, according to the tenor and 

effect of The ſaid note. Had a count for money lent 

by dle beffator in hit life-time, and concluſion 28 
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Sad ** 1 Declarations- in Mumpfit. 
Declaration by Middleſex, to wit. Jobn Den complains of 
the 26 wee Richard Fenn being, &c., For that whereas, the 
vote, againd the ſaid Richard, on the 6th day of Tammy, in the 
drawer, where year of our Lord 1794, to wit, at „miner, in 
the payee died, the ſaid county, made his certain note in writing, 
and his it over commonly called a promiſſory note, his own pro- 
to the plaintiff. per hand being thereto ſubſcribed, bearing date the 
| day and year aforeſaid, and then and there deli- 
vered the ſaid note to one Iſaac Dell, and thereby, 


two months after the date thereof, promiſed to pay 


to the ſaid Iſaac Dell, or order, Sol. for value 


received; and the ſaid Job in fact. ſaith, that the 
ſaid T/aac Dell, to whom ot to whoſe order, the 
payment of the ſaid money, mehtioned in the ſaid 
note ſpecified, was by the ſaid note, to be made 
after the making thereof, and before the payment 
of the ſaid ſum of money therein mentioned, to 
wit, on the day and- year- aforeſaid, at J:fminfler 
aforeſaid, died, having firſt made and publiſhed 
his laſt will and teſtament in writing, and thereby 
appointed Fohn Dix ſole executor thereof, after 
Whoſe death, to wit, on the (a) 16th day of Fe- 
bruary, in the year aforeſaid, at /YefAminſter afore- 
ſaid, the ſaid Fohn Dix proved the faid will, and 
took upon himſelf the burthen of the execution 
thereof and afterwards, and before the payment 
of the ſaid ſum of money ſpecified in the ſaid note, 
or of any part thereof, to wit, on the day and 
year aforeſaid, at H/e/imin/ler aforeſaid, the ſaid 
hn Dix indorfed the ſaid note, his own hand 
ing thereto ſubſcribed, and by that indorſement, 
ordered, and appointed the contents of the faid 


note, to be paid to the ſaid John, and then and 


there delivered the ſaid note fo indorſed to the ſaid 

an; of all which premiſes, the ſaid Richard, 
afterwards to wit, on the day and year "aforeſaid, 
at W/tminfler aforeſaid, had notice: reaſon 
whereof, and by force of the ſtatute, in ſuch caſe 
made and provided, the ſaid Richard became liable 


(a) After death of the teſtator, ; "I 
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ts pay to the ſaid John, the ſaid ſum of money 
mentioned in the ſatd note, according to the tenor 
and effect of the ſaid note, and of the ſalt indorſe-- 
ment ſo made thereon as aforeſaid; and being ſo 
liable, he the ſaid Fohn, in conſiderstion thetebf, 
afterwards to wit, on the ſame day and year afore- 

faid, at W:ftmin/ter aforeſaid, undertook, and then 

and there faithfully promiſed the ſaid John, to pay 

him the ſaid ſum of money mentioned in the faid 

note, according to the tenor and effect of the ſaid 

note, and of the ſaid indorſement ſo made thereon 

as aforefaid.”” Add a count for money lent, and 
concluſion, nm. * Fenner "4 
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Ik the he of a note or bill 47, It devolves to If the payee of « 
his perſonal repreſentatives, his executors, or ad- ap 
minifirators,” and In that character they may bring — 
an acid on it. 1 Term Rep. 487. King Ex. V. fentative, and 
Thirn; And they may indorſe it, and their indorſee he may iadorle 
may thaigtain'an action, in the ſame manner, as 
if the indorſement had been by the teſtator or in- 
teſtate. But on their indorſement, they ate liable 
perſonally to the ſubſequent parties, and not as 
execute rs; for they cannot charge the effects of 
the teſtator. 3 Will. 1. Robirſon v. Stone: 2 
185 1260, cited in 2 Burr. 1225. 1 Tetm Rep. 
And in an action brought by an indorſee of 2 No occafion to 
note, indorſed by an adminiſtratrix, ſuch indorſee make n profere 
need not make 4 profert in curiam 4 the letters of os ate gg 
adminiſtration, "becauſe he has not the ſame in his 

power or cuſtody. © Robin/on v. Stone, 3 Will: i. 

But upon the trial, it will be incumbent on him to 

ſbew to the jury, that the perſon” who indorſed the 
note to Rim; Was the legal and proper admini- 

ſtrator. 'Thid. cited in 2 Burr. 1225. 2 Str. 

1260. Nin v. Sens. 

Middleſex, to wit. Jahn Denn and Richard Fenn, Declaration by 
aſſignees of the eſtate 72 effects of Al:xander Roe, Hisbces of 2 
| f 
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434 Declarations in Alſumpfit. 


sgainft the according to the form and effect of the ſeveral 


drawer of 2  flatutes, made and now in force, concerning bank- 
note, pP · 125 


272. rupts, complain of Simon Doe being, &c. For 


that whereas, the ſaid Simon, on the 21ſt day of 


February, in the year of our Lord 1794, to wit, 
at Weſiminſter, in the ſaid county, made his cer- 
tain note in writing, commonly called a promiſſory 
note, his own hand being thereto ſubſcribed, bear- 
ing date the day and year aforeſaid, and then and 
there delivered the ſaid note to the ſaid Alexander, 
before he became a bankrupt, and thereby, one 
month after the date thereof, promiſed to pay to the 
faid Alexander, or order, 40l. for value received; 
by reaſon whereof, and by force of the ſtatute, in 
ſuch caſe made and provided, the ſaid Simon be- 
came liable to pay to the ſaid A/rxander, before he 
became a bankrupt, the ſaid ſum of money men- 
tioned in the ſaid note, according to the tenor and 
effect of the ſaid note; and being ſo liable, he the 
faid Simon, in conſideration thereof, afterwards to 
wit, on the ſame day and year aforeſaid, at - 
minſter aforeſaid, undertook, and "then and there 
' faithfully promiſed the ſaid Alexander, to pay him 
the ſaid ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſaid note. 
Add a count for money lent, by the ſaid Alexander, 
before he became a bankrupt, to the defendant, -and 
the concluſion as in p. 272. | 


Netes. Vide p. 225, 272. 


Bills and notes, If a man become bankrupt, the property of bill. 
of which the and notes, of which he is the payee or indorſce, vells 
CY de. in his afſignees, and the right to tranfer, is in 
womes veſted in them. And if in fact be indirſe a bill or note after 
agnes. his bankruptey, and that be diſcovered. before it be 
paid, the -affignres may recover it back from his 
indorſee, in an action of trover, and if the money 
be received, they may recover the money in an 


action for ſs much money paid to their uſe. 


1 
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Declarations in Aſſumplit. 435 
If the payer of a note, pay the amount of it tb, If payee, pay 
an Sow 1 after the bankruptcy of the mater, he amount ” 2 
may recover againſt the maker, notwithſtanding fer — 
his bankruptcy and certificate. Totores v. Wiggins. of drawer, he 
4 Term Rep. 514. For when the plaintiff had my Mil recorer 
paid the note, a new cauſe of ation aroſe againſt te 
drawer, for at the time of the bankruptcy, this 

plaintiff had no demand again the bankrupt: Vid 

3 Wilſ. 628. 3 Willi 13. 262. Cowp. 460. : 

Middleſex, to wit. ichard Roe, late of, &c., Declaration by 
and Alexander Fenn, late of, &c., yeomen, were 34 ite 
attached to anſwer John Denn, in a plea of treſpaſs — 
on the caſe, and whereupon the ſaid Jahn, by 


J. K. his attorney, complains, For that whereas, 


one Richard Hawes, on the 6th day of May, in the 
year of our Lord 1794, to wit, at Veſminſier, in 
the ſaid county, made his certain note in writing, 
commonly called a promiſſory note, his own hand 
being thereto ſubſciibed, bearing date the day and 
year aforeſaid, and then and there delivered the 
faid note to one Michael Fee, and theteby, one 
month after the date thereof, promiſed to puy to the 


faid Michael, or order, 1006l, for value recrived; 


and the faid Michael, to whom or to whoſe order, ift indorſements 
the payment of the ſaid ſum of money, mentioned 

in the ſaid note, was to be made; afterwards, and 

before the payment of the ſaid ſum of money con- , 
tained in the ſaid note, or any part thereof, and 

alſo before the time appointed by the ſaid note, for 

the payment thereof, to wit, on the day and year 

aforeſaid, at /e/immſitr aforeſaid, indorſed the 

ſaid note, his own hand being thereto ſubſcribed; 

and by that indorſement, appointed the contents 

of the ſaid note to be paid to the ſaid Richard and 

Alexander, and then and there delivered the ſaid 

note, ſo indorſed, to the ſaid Richard and Alex- 315 
ander; and the ſaid Richard and Alexander, to 49 indorferent 
whom or to whoſe order, the payment of the ſaid - => ns « 
ſum of money, mentioned in the ſaid note, was to f 

be made, afterwards; and before the payment of the 


laid ſum of money therein ſpecified, or any part 


. Ff 2 thereof, 
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Averment of 
preſenting the 
note to the 
drawer for pay- 
ment, who re- 
fuſed. 


Declarations in Aſumplie, 


thereof, and alſo before the time appointed by the 
ſaid note, for the payment thereof, to wit, on the 
day and year aforeſaid, at Y/e/iminfler aforeſaid, 
indorſed the ſaid note, the hand-writing of one of 
them being thereto ſubſcribed, in the name, ſtil 

and firm of their partnerſhip, to wit, of Noe an 

Fenn, being thereto ſigned and ſubſcribed, 'and by 
that indorſement, the ſaid Richard and Alexander, 
ordered and appointed the contents of the ſaid note, 
to be paid to the ſaid John, and then and there 
delivered the ſaid note, ſo indorſed, to the ſaid 
Jobn; of which ſaid ſeveral indorſements, ſo made 
on the ſaid note as aforeſaid, the ſaid Richard 
Hawes, afterwards to wit, on the day and year 
aforeſaid, at Meſiminſter aforeſaid, had notice: 
And the ſaid John avers, that afterwards, and after 
the expiration of the ſaid one month, in the ſaid 
note mentioned, to wit, on the gth day of Tune, 
in the year aforeſaid, to wit, at Vſiminſter afore- 
ſaid, the ſaid ohn ſhewed and preſented the ſaid 
note, with the ſaid ſeveral indorſements thereon 
ſubſcribed, to the ſaid Richard Hawes, and then 
and there requeſted him to pay the ſaid ſum of 
money therein ſpecified, according to the tenor 
and effect of the ſaid note, and of the ſaid ſeveral 
indorſements, ſo made thereon as aforeſaid : but 
the ſaid Richard Hawes did not then, or at any 
other time whatſoever, pay the ſaid ſum of money 


Aherein mentioned, or any part thereof, to the ſaid 


Jobn, but then and there wholly refuſed, and 
neglected ſo to do, neither hath the ſaid Michael 
Fee yet paid the ſame, or any part thereof, to the 
laid John: of al! which premiſes, the ſaid Richard 
and Alexander, afterwards to wit,. on the day and 
year aforeſaid, at F:fminſler aforeſaid, had notice; 
by teaſon of which ſaid ſeveral premiſes, and by 
force of the ſtatute, in ſuch caſe made and pro- 
vided, the ſaid Richard and Alexander, became 
liable, to pay to the ſaid John, the ſaid ſum of 
money mentioned in the ſaid note, according to 
the tenor and effect of the ſaid note, and of he 
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Detlarations in Afſampſit, 


faid ſeveral indorſements, ſo made thereon as afore- 
faid ; .and being ſo liable, they the ſaid Richard 
and Alexander, in conſideration thereof, afterwards 
to wit, on the ſame day and year laſt aforeſaid, at 
We/tminfler aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Jahn, to pay him the 
ſaid ſum of money mentioned in the ſaid note, ac- 
cording to the tenor and effect of the ſaid note, 
and of the faid ſeveral indorſements, ſo made 
thereon as aforeſaid: And whereas, the ſaid Richard 
and Alexander, afterwards to wit, on the day and 
year /aft aforeſaid, &c, Add money lent, and com- 
mon concluſion, 


Notes. 


Where a bill or note is drawn in favor of wv 
or more in partnerſhip with one another, an indorſement 
by one, in their partnerſhip-name, will bind both. 
But where two partners drew a bill, payable to heir 
own order, and figned by both, and one only indorſed 
it, although the court held that by making the bill 


437 


Indorſement ia 
partnerſhip, 
name by one, 


But where a bill 

was drawn and 

ſigned by two 
artners, the in- 


payable to * eur order,” they had made themſelves dortement by one 


partners as to this tranſattion : Yet, on a new trial, 
proof being offered, that by the univerſal uſage and 
under landing of all the bankers and merchants, in 


is not ſufficient, 


Londen, the indorſement was bad, becauſe not 
ſigned by both the payees ; and the jury declaring 


they knew it to be as ſtated, although the evidence 
was objected againſt, as the point had been de- 
cided by the court as queſtion of law: Lord Manſ- 


field ſaid, he did not think the queſtion was fo 


decided as to preclude the evidence Fered: and 
therefore over-ruled the objection, and a verdict 
was found for the defendant. Carvick v. Vickery, 
Doug. 653, in notes. | 
Hertfardfbire, to wit. Fobn Denn complains of 
Richard Fenn, being, &c. For that whereas, the 
ſaid Richard, on the 20th day of October, in the 
year of our Lord 1794, to wit, at Hemel Hemp- 


flead, in the ſaid _ was indebted to 605 * 
5 f 3 Je 


Declaration by 
ne leſſee of 
tithes againſt 
the defendant, 
who agrees to 
pay a compoſe 
tion for ſame, 


much money as he therefore reaſonably deſerved to 


Declarations in Allumpkit. 


Job (he the ſaid John before that tima, and theg 
ing farmer and proprieter of all and ſingular the 
tithes ariſing, growing, renewing, and happening 
in the ſaid pariſh of Hemel Hempfleed, in the 
county aforeſaid, and within the bounds, limits, 
aud titheable places of the ſaid pariſh,) in the ſum 
of 101, of lawful money of Great Britain, for cer- 
tain tithes, due and of right payable to the ſaid 
John as ſuch farmer and proprietor as afoxeſaid, in 
reſpect of certain lands of the ſaid Richard, ſituate, 
lying, and being in the ſaid pariſh of Heme 
Hempſlead, in the county aforeſaid, and within the 
bounds, limits, and titheable places of. the aid 
pariſh, by the ſaid John before that time bargained 
and ſold to the ſaid Righard, and at his ſpecial in- 
ſtance and requeſt, and by the ſaid Richard, ac- 
cording to that bargain and ſale, had, taken, and 
received to his own uſe; and being ſo indebted, he 
the ſaid Ricbara, in conſideration thereof, after- 
wards to wit, on the ſame day and year afgreſaid, 
at the pariſh aforeſaid, in the county aforeſaid, un- 


 dertook, and then and there faithfully promiſed 


the ſaid John, to pay bim the ſaid ſum of money, 
when he ſhould be thereto afterwards requeſted; 
And whereas, afterwards to wit, on the ſame day 
and year aforeſaid, at the pariſh aforeſaid, in the 
county aforeſaid, in conſideration that the ſaid 
Jobn had before that time bargained and fold to 
the ſaid Richard certain other tithes, due and of 
right payable to the ſaid Fohn as ſuch farmer and 
proprietor as aforeſaid, in reſpe of certain other 
Jands of the ſaid Richard, ſituate, lying, and being 
in the ſaid. pariſh of Hemel Hempflead, in the 
county aforeſaid, and within the bounds, limits, 
and titheable places within the ſaid pariſh; and 
that the ſaid Richard had, according to ſuch laſt- 
mentioned bargain and fale, taken and received 
the ſaid laſt mentioned tithes to his own uſe, he 
the ſaid Richard, undertook, and then and there 
Eichfully promiſed the ſaid Ju, to pay him fo 


hays 
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Derlarations in Aſſumpſic. 


have of the ſaid Richard, when he ſhould be thereto af. 

terwards requeſted ; and the ſaid Jahn avers, that 

he therefore reaſonably deſerved to have of the ſaid 

Richard other rol. of like Jawful money, to wit, 

at the pariſh aforeſaid, in the county aforeſaid, 

whereof the ſaid Richard, afterwards to wit, -on 

the ſame day and year aforeſaid, there had notice. 

Add the common concluſion, as in p. 194. 
Bedfordſhire, to wit. Jobn Denn complains of By the owner 

Richard Fenn, being, &c. For that whereas, the — 1— 

faid Richard, on the 20th day of October, in the int the de- 

year of our Lord 1794, to wit, at the pariſh offendant for 


C., in the ſaid county, was indebted to the ſaid ale of the 


tithes, 


— (he the ſaid Jahn before that time and then 
ing (a) proprietor (and owner) of all and ſingular 
the tithes ariſing, growing, renewing, and happen» 
ing in the ſaid pariſh of C., in the county afore- 
ſaid, and within the bounds, limits, and titheable 
places of the ſaid pariſh,) in the ſum of 104. of 
lawful money of Great Britain, for certain tithes, 
due and of right payable to the ſaid John as 
ſuch (b) proprietor (and owner) as aforelaid, in 
reſpe& of certain lands of the ſaid Richard, ſituate, 
lying, and being in the ſaid pariſh of C., in the 
county aforeſaid, and within the bounds, limits, 
and titheable places of the ſaid pariſh, by the ſaid 
Py before that time bargained and ſold to the 
aid. Richard, and at his ſpecial inſtance and re- 
queſt, and by the faid Richard, according to that 
bargain and ſale, had, taken, and received to bis 
own uſe; and being ſo indebted, he the ſaid 
Richard, in conſideration thereof, &c. - | 
And whereas, afterwards to wit, on the day and Quantum mervit 
year aforeſaid, at the pariſh aforeſaid, in the county ereon. 
aforeſaid, in conſideration that the ſaid Fobn, at 
the like requeſt of the ſaid Richard, had before 
that time bargained and ſold to the ſaid Richard 
certain other tithes due, and of right payable to 
the ſaid Jahn as ſuch (e) proprietor (and owner) ay 


(a) Rector and proprieter, (b) Refer and propricter, 
% Refjor and reprietor. | ; 
wt Ff 4 aforeſaid, 


Declarations in Aſſumplit; 
aforeſaid, in reſpect of certain other lands of 1hg 
ſaid Richard, ſituate, lying, and being in the ſaid 
pariſh of C., in the county afoteſaid, and within 
the baunds, limits, and titheable places within the 


ſaid pariſh ; and that the ſaid Richard had, accord - 


Jndebitatus 


other 10. of like .lawful money, to wit, at the 


ing to ſuch laſt-mentioned bargain and ſale, taken 
and ieceived the faid laſt-mentioned tithes to his own 
uſe, he the ſaid Richard, then and there undertook 
and faithfully promiſed the ſaid John, to pay him ſo 
much money as he therefore reaſonably deſerved to 
have, when he: ſhould be thereto afterwards re- 


gueſted; and the ſaid John avers, that he therefore 


reaſonably. deſerved to have of the ſaid Richard 


pariſh. aforeſaid, in the county aforeſaid, whereof 

the ſaid. Richard, afterwards: to wit, on the day 

and year aforeſaid, there had notice. 1 197 
d whereas the ſaid Richard, afterwards to 


aſſume fit on the wit, on the day and year aforeſaid, at the pariſh 


agreement for 


compoſition of àforeſaid. in the county afgrefaid, was indebted to 


the tithes. 


the ſaid 7ohn (being ſuch (4) proprietor and owner 
of the tithes aforeſaid) in other 100. of like lawful 
money, for certain other tithes ariſing, growing, 


- .xzenewing, and happening in the ſaid. pariſh, and 


within the bounds, limits, and titheable places 
within the ſaid pariſh, due and of right payable to 


him the ſaid Zobn as ſuch (b) proprietor, and owner 


as aforeſaid, before that time fold, by the ſaid Fobn 
to the ſaid Richard, and at his requeſt, and, before 
then had and retained to his own uſe, . by virtue of 


A certain agreement and compolition for the faig 


tithes, before then made. between the ſaid Jahn 
and the ſaid Richard in that particular, and which 
ſaid tithes were payable to the ſaid John, as ſuch (c) 
proprietor and owner as zforeſaid, from the ſaid 
Richard to the ſaid Fohn, for and in reſpect of cer- 


-fain lands in the poſſeflion and occupation of the 
| ſaid Richard, ſituate in the pariſh aforeſaid, in the 
county afoteſaid; and being fo indebted, he the 


a) Recter and proprietor. (b) ReQor and proprietor. 
10 Rector and proprietor. 1 { id 
al 


2 D Lo. - 8. 


owner as aforeſaid, from the ſaid-Richard, as oc- 


in the pariſh aforeſaid, in the county aforeſaid, 
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ſaid Richard, in conſideration thereof, afterwards, 
&c. undertook, &c. | A. f 
And whereas, afterwards to wit, on the day and Quan moruit 

year aforeſaid, at the pariſh aforeſaid; in the county 
aforeſaid, in conſideration that the ſaid Fobn, (a8 

ſuch (a) proprietor and owner of the tithes afore- 

ſaid) at the like requeſt of the ſaid Richard, had 

permitted the ſaid Richard to take and retain to his 

own uſe, certain other tithes, due and of right pay- 

able to the ſaid John, as ſuch (b) proprietor and 


#47 
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cupier and poſſeſſor of certain other lands fituate 


and within the, bounds, limits, and titheable places 
within the ſaid pariſh z and that the ſaid Richard 
had, according to that permiſſion, taken and te- 
ceived the ſaid laſt-mentioned tithes to his own 
uſe, he the ſaid Richard, then and there under- 
took, &c. as in the laſt quantum meruit, Add the 
common concluſion, p. 194+ EIT 


Notes, | 


When (dioceſes were divided into pariſhes, the Reftorr, 
tithes of each pariſh were allotted to its own parti- 
cular miniſter, firſt by common conſent, or ap- 
pointments of lords of manors, and after by the 
written law of the land; and tithes are due of 
common right to the parſon, (who is called the 
rector (c) or governor of the church) who, during 
life, has the freehold in himſelf of the par ſenate 
houſe, the glebe, the tithes, and other dues. But 
ſometimes theſe are appropriated (d); the benefice 
"+73: "Om 
(a) Rector and proprietor. (b) Rector and proprietor. - 
c) Reftar of a periſh, the parſon, ur he who has the care or 
cure of a pariſh» Rectery, or recterate, rectoria, a pariſh church, 
patronage, or ſpiritual living, with all its rights, glebes, and 
1 Appropriation, is where the advowſon of a parſonag* is g'ven 


or belongs to any b ſhoprick, religiovs hovſe, college, &c, and to 
their ſuccefſors, ſo that the houſe or body is both patron and parſon, 
0 
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Detlarations in Aſſumpſic. 


being perpetually annexed to ſome ſpiritual corpora. 
tien, either ſole or aggregate, being the patron of 
the living, whom the law efteems capable of pro- 
viding for the ſervice of the church, as any . 
private clergyman. Such patrons retain the tithes 
and glebe in their own hands; without preſenting 
any clerk, they undertaking to provide for the ſervice of 
the church, When the appropriation is thus made, 
the appropriators, and their ſucceſſors, are perpetual 
parſons of the church, and mult ſue and be ſued, 
in all matters concerning the rights of the church, 
by the name of parſons, Hob, 307. | 
If the predial tithes of the pariſh be impro- 
priated (a) or appropriated, i. e. either in lay hands, 
or in thoſe of ſome eccleſiaſtical community, then, 
inſtead of rector, the parſon is called wicar ; the 


ſmaller tithes, or a convenient ſalary for his ſup- 


port, being allowed to him by the inpropriator or 
appropriator for maintenance, But if a vicar has 
part of the great tithes, and alſo of the glebe, he 
then is called a vicar endowed, Vide flat. 15 R. 2. 
c. 6. 4 H. 4. c. 12, Jide 29 Car. 2. c. 8. 
Tithes are divided into great or fall. The 


armer, conſiſting of corn, hay, wood, &c. which 


ariſe from the land ſpontaneouſly, or by manurance, 
are called predial, and belong to the rector, or im- 
propriator. r 


The latter conſiſt of potatoes, clover ſeed, herbs 


in gardens, wool, milk cheeſe, and the young of 


animals, wax, honey, flax, hops, tobacco, &c. and 
are called mixt tiibes, and belong to the vicar, 
unleſs he is annually allowed for, 

They are an incorporeal inheritance, and do not 
paſs without ded, All perſons ought to pay their 


and ſome one of the members officiates as vicar, It is called appro» 
priatior, becauſe the profits of the living are appropriated to the 
uſe of the patrons, ſo that parſons, though they are not ordinarily 
accounted domini aſu fu i, having no right of fee Gmple, yet, 
by reaſon of the perpetuity of their ſucceſſion, are here reputed 
owners of the fee ſimple, and are therefore called preprietarii. 
(a) Impropriation is a term uſed where the profits of an eccle- 
Gaftical benefice, are in the hands of a /ayman, "VE 
tithes 
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tithes to whom they are due, and all lands of com- 

mon right ought to pay, 11 Co. 15, 4. and to be 

paid by the occupier. bid, | | 
Frequently the re&or, impropriator, and vicar, 

grant a leaſe of the tithes to a lay perſon, who is 

called farmer ; he afterwards agrees with the per- 

ſons liable to pay tithes, for ſo much money to be 

paid in lieu thereof, and ſuch farmer may either 

ſue for the ſame in the ſpiritual court, or bring in- 

debitatus aſſumpſit for the comp oſition; the latter is 

generally the approved mode of proceeding, 

The proof to ſupport the declaration ats. the Proof at:. the 

Farmer of the tithes, will be, (as I conceive,) farmer. 

1. The execution of the leaſe to him. 2. That * 

the grantor is rector, which may be done by the 

pariſh clerk, who will prove his officiating as 

ſuch. 3. The agreement with the defendant for 

the compoſition; and 4. That defendant wag 

liable to pay the tithes in reſpect of the land be 
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occupies ; which may be done, by proving him in by 
the occupation of the ſame. If on the quantum 1 
meruit, you muſt enter into further proof, by 7 
ſnew ing the taking away the tithes by the de- 4 
fendant, and the value. þ 


If the lay imprapriator brings this action, he If »ts. the 
need not prove more, (as I conceive,) than that he eprigtor. 
is impropriator generally, that other occupiers in 
the pariſh pay tithes to him, the agreement for com- 
poſition ;z or, if be goes on the guantum meruit, then 
further, the taking them away by the defendant, 
and the value of them ſo taken, 

If the redtor brings his action, he will, of courſe, If au. reap, 
(by the pariſh clerk,) prove himſelf rector, and 
entitled to the tithes claimed, the agreement with 
defendant to pay, and that he 1s occupier of the 
lands in the pariſh, ' 

But it is ſaid, if a parſon brings an action of 
debt for ſithes upon the ſtatute, upon mil debet 2 & 3 Ed. G. 
pleaded, he muſt, if the defendant puts him to it, © 73 _— 
prove his in/litution and inductia, and reading of tt. 
the thirty-nine articles, otherwiſe he will be non- 
FRE EL | | ſulted 
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ſuited, for that is his title to the tithes. Lill. Prag. 
Reg. 553. Viner, 12 vol. 65. title Evidence. His 
declaration in the church, within the time limited 
by the ſtatute, of his full and free aſſent and con- 
ſent to all things contained in the book of com- 


mon prayer. Snow v. Philips, Sid. 220. 
If an agreement to pay be proved, there can be 


no occaſion to prove inſtitution, &c. 

And where the plaintiff being farmer under the 
dean and chapter of Canterbury, and proving he 
had received tithes for ſome years as ſuch, it was 
holden ſufficient, without producing any leaſe. 
Hartridge v. Gibbs, Pemberton, C. J. Buller, N. P. 
188. So if the plaintiff claim as parſon, if the 
title be not in queſtion, it is ſufficient if he prove 
himſelf in quiet poſſeſſion; but if the title be in 
queſtion, then he muſt prove all the requiſites as 


before ſtated, Ilia. 


Abatement. 
1 order of pleading in 
* Page 44 
If defendant pleads to the action 
of the writ, he allows both the 
form of the count and writ ib. 
If in bar of action, he admits the 
form of the writ, and count 
ibid. 
If there be a plea in abatement, 
plaintiff may amend his decla- 
ration, on payment of coſts 62 
If plaintiff made a peer pending 
action, no abatement of writ 65 


Aion. Vide Venue. 


Of the venue in real or mixt ac- 
tions 58 
Of tranſitory actions ibid. 
If an action be founded on two 
things in different counties, 


where to lay the venue 59 
Of the venue in actions on penal 
flatutes | ibid, 
Againſt juſtices, conſtables, &c. 
idid. 

Of aQions founded on /pecialty 
| ibid. 

Againſt ferjeants at law, or other 
privileged perſons ibid. 


When court will change venue in 


} 


ſuch actions 69 


Account (of the action). 
The form of declaration Page 73 


Whom to be brought againſt 143 
The ſtatute of Marls, 52 H. 3 


ibid. 

Executors and adminiſtrators may 
now have account ' 144 
As to ſervants, batliff, Cc. ibid. 
Of the writ of account 145 
Guardian in ſocage 146 
Account may be now brought 
againſt executor and admini- 
{trator of every guardian, &c. 
ibid. 

The action of account is now 
turned into a bill in equity. 
The opinion of this action by 


L. C. J. Wilmot, and L. C. J. 


Kenyon 147 
In this action, money cannot be 
paid into court ibid. 
What neceſſary to ſapport this 
aQion ibid. 
There muſt be privity between 
the parties, for want of which, 
action will not lie ibid. 
But in caſe of the crown, the 
law will ſupply the privity 148 
When may have account, or aſ- 
ſumpſit | ibid. 
The plaintiff muſt charge de- 
ſendant properly | ibid. 
The meaning of ba:lif ihid. 
Bailiff 
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Bailiff ſhall have expences al- 
lowed Page 149 
Guardian in ſocage, may be * 
ed as Lailif ibid. 
A receiver ibid. 
There are /wo judgments in ac- 
count | ibid, 
Refuſal to account ibid. 


Of the capias ad computandum 150 
Before auditors, the plaintiff may 
join iſſue or demur ibid. 
On verdict to have coſts and ex- 
ecution, by ca. Ja. f. fa. &c. 
ibid. 

No writ of error till the ſecond 
judgment ibid. 
Defendant as a receiver, cannot 
wage his law - ibid. 
The ſubſtance of declaration, 
againſt receiver ibid, 
Action to be brought within fox 
years ibid, 
Declaration againſt defendant as 
furviving bailiff of plaintiff ib. 

. The like againſt bailiff and re- 
ceiver 151 
Rules as to the plea in aceount 152 
Releaſe and plene computavit, are 
extinctions of the right of ac- 
tion 153 
Nothing can be pleaded before 
auditors, contrary to what has 
been pleaded ibid, 
An aſſeflment of damages on a 
plea of quod computer, and judg- 
ment ügned thereon is bad; 
ought to have been judgment 
gued computet only ibid. 


Addition of eſtate, Ic. 63. 


In original writs, on which an 
exigent (hall be awarded, what 
adcition neceſſary 65 

Extends only to actions where 
deſendant is outlawed ibid. 


I 208 - 


Addition ought to be as defend- 

ant was, at the time of the 
| writ purchaſed / Page 65 
If of divers trades 66 
If a knight, &c. ibid, 
If defendant have a degree, and 
| a trade likewiſe, may call him 


which he pleaſes ibid. 
Serke 65 
Corporation axgregate ibid, 
— /o (22. ns 

| Adminiſtrators. 
Cannot bring actions before ad- 
miniſtration granted 95 


Al} muſt join, in uit: ibid, 
Caveat as to adminiſtration and 
probate ibid, 
Spiritual courts to grant ibid. 
Teſtament generally to be proved 
before the biſhop ibid, 
But by preſcriptive right, arch. 
deacons grant probates ibid, 
Peculiar juriſdictions ibid, 
In caſe there be bone notabilia ib. 
If in ſeveral dioceſes 9 
Probate of biſhop's will ibid, 
When archbiſhop is to grant ibid; 
When money due from the King, 


who grants ibid. 
What debts are bona notabilia ib. 
What not ibid, 


Judgments at Ve miner 97 
Simple contracts, are perſonal, 
adminiſtration where party dies 

5 ibid. 

Bill of exchange ibid. 
If one party dies poſſeſſed of 
goods in /everal dioceſes ibid. 
The order of granting admini- 
{tration ibid. 


or ſiſler 


Of 


| tors | ibid. 


Mother io have it before brother. 


9 
The ſeveral forts of adminiſtra- 


8:0 & 8 


Of baſtards, if die inteſtate P. 98 
Form of a declaration in caſe, by 
an adminiftrator 99 
Maſt be alledged that admini- 
ſtration granted ibid. 
For a ſurviving adminiſtrator ib. 
Againſt one 100 
Profert of the letters ibid. 
By an adminiſtrator againſt _ 
ibid, 
For huſband and wiſe, where wife 
ad miniſtratrix 101 
Profert of the letters of admini- 


{tration 102 
Againſt huſband and wife admi- 
niftratrix ibid. 


For an adminiſtrator durante mi- 
nore, the executor ibid. 
Profert 103 
Againſt an adminiſtrator durante 
minore, the executor ibid. 
What averment is neceſſary ibid. 
Infant executor, when may take 
probate, and when infaat ad- 
miniſtrator ibid. 
Form of a declaration for admi- 
niſtrator de bonis non 104 
Profert of letters of adminiſtra- 
tion ibid. 
Againſt an adminiſtrator 
nts non | ibid. 
For an adminiſtrator with the 
will annexed 105 
Profert ibid. 
As to declarations in debt for 
adminiftrators 106 
When to be charged in the debe: 


and detinet ibid. 
The like againſt them ioid. 
When execu:ors pay colts 107 


How to declare againſt an admi- 
niſtrator in debr 114 
Form of declaration for an admi- 
niſtrator ibid. 
By a ſurviving adminiſtrator 115 


de bo 


| 


| 


| 


| 


| 


Profert 
Againſt one | 4 
By an adminiſtrator againſt an 
adminiſtrator : 116 
For a huſband and wife, where 


wife adminiſters ibid. 
Profert 117 
Againſt a huſband and wife, 
where ſhe has ad miniſtred 
ibid. 

For an adminiſtrator derante mi- 
more executor 113 
Profert ibid, 
Againſt one ibid. 
For an adminiftrator de bonis now 

11 

Profert ibid. 
Againſt one ibid. 


Auminiſtrator pendente lite, may 
bring actions | 120 
So an adminiftrator during ab- 
ſence ibid. 
For an adminiſtrator with the 
will annexed ibid. 
Profert 121 
For an adminiſtrator during the 
infancy of a child, where no 
executor I2z 
Declaration for an adminiſtrator, 
for goods fold and delivered, 
money lent, paid, and money 
had and received, with infirut 
computaſet 376 
Of the dinerent kinds of admini- 
{irators 378 
Unleſs goods come to poſſeſion 
of the ordinary, not liable 379 
By the common law, acminiſtra- 
tor could have no action as ex- 
ecutor, but by ſtatute may ib. 
if adminillration granted to two, 
and one die, the cfice ſur- 
vives | ibid. 


If judgment be had in name of 


executor or adminiftrator, the 
ad mini- 
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admĩaiſtrator of the goods un- | 


adminiſtered, may ſue out i. 
fa. and take execution Page 379 
When they pay no coſts 380 
When letters of adminiſtration 
evidence ibid. 
When a copy of the book ſuffi- 
eient = ibid. 
Rules to be obſerved in declara- 
tions by adminiſtrators ibid. 
When a rightful adminiſtrator 1s 
admitted after plea + ibid. 
If plaintiff ſhews adminiſtration 
; granted by one who had-no 
authority, plainuff cannot have 
judgment - | ibid. 
What muſt be ſtated if ad miniſtra- 
tion granted by a peculiar 381 
So by an official ibid. 
If adminiſtration be granted by 
the archbiſhop, or biſhop, &c. 


how to be ſtated - ibid. 
If profert of adminiſtration be 
omitted ibid. 


Concluſion to a declaration, by 
a ſorviving adminiſtrator 382 
Declaration againſt an admini- 
ſtrator for goods fold ibid. 
Concluſion to a declaration- for 
an adminiſtrator, during the 
infancy of the executor 384 
Adminiſtration pendente lite 385 
during abſence ib. 
Concluſion agaivit ſurviving ad- 
miniſtrator, .ats. of an ad mini- 
ſtrator ̃ ibid. 
Tue like for huſband and wife, 
where ſhe adminiſtezed after 
marriage, and adminiſtration 
granted by an official 386 
Concluſion for an adminiſtrator 


de bonis non 387 
The like for an adminiftrator 
with will annexed ibid. 


Notes 388 | 


Agent or receiver. 
When liable to an action for 
money had and received P. 183 

| Agiftment., 
Declaration for the agiſtment of 


cattle | | - 306 
What agiſtment means 


What defendant liable to, if be 


takes in cattle to graze Ibid, 
What neceſſary to ſtate in decla- 
ration | ibid, 
When the farmer may retain or 
not - ne 308 
.. 
Cannot maintain actions real and 
mixed ne 47 
But an alien in ſeague, may main- 
tain perſon al actions ibid. 
An alien exe cutor, may maintain 
perſonal actions ; ibid, 


Agreements. 
Three \c,rts of agreements 171 
Of the agreement executed ibid, 
— =— — excuory ibid. 
When muſt be reduced to writ- 
ing 163 
Mutual promiſe to marry, need 
not be in writiog 18567 
Contract for ſale of timber, may 
de by pare! ibid. 
Copy-hold fold by auction, de- 
poſit not paid, name of pur- 
chafer wrote in catalogue, held 
within ſtatute ibid. 
When agreement is to be per- 
formed on a contingent, and it 
does rot appear withia the 
agreement, that is to be per- 
formed after the year, then 
. evriting net nece//ary; but if it 


appears by the wwhele tenor of 
tho 


| 
d 
| 
Vi 
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Arreft of Judgment, Vide Judg- 


\ 


F Þ # #F 3 


the agreement, that ir is to be 
performed after the year, then 

a note is neceſſary Page 167 
Vide title, omg; and Per juries 
163 


Amendment. 


Miſtranſlations, miſpellings, &c. 
ordered to be amended 33 

Judges ordered not to amend re- 
cords 

The ſeveral ſtatutes of — 
ment 3 

After verdict, judgment not to 
be ſtaid for defect of form, or 
 ſubpance, nor for variance in 
an from the declaration ib. 


4 Vide Salvage 343. 


Declaration for the ſalvage of an 
anchor and cable 342 


ment. 


| erte. | 
If a choſe in action what title he 
has $3 
Equity will protect an afignment 
of a choſe in action 54 
Afumpfit, the aBion of 


The origin of the action 155 
3 H. 6. Two — inclined to 
favor the action 158 
14 H. 6. The action favored ib. 
Wager of law in debt, made the 
action deſirable 159 
21 H. 7. now declared that caſe 
would lie as well for non-fea- 
ſance as mal. feaſance 160 
And ſame proceſs was ordered in 
actions on the * as in 
debe ibid. 


An a r what Page 160 
| Expreſs comrads, what ibid. 
Implied \contratts, what ibid. 
Of contracts executed 16 


— — — EXecutory idid. 
Of conſideration ibid. 
Nudum pactum ibid. 


ny the rule was eſtabliſhed ibid, 

Expreſs contracts, what they in- 
cluce 162 

A promiſe to do an explicir at, 
is an expreſs contract ibid. 


7 | The ſtatute of frauds relating to 


contracts | 163 
The deciſiont as to the under- 
taking for another ibid. 


Need not ſtate ia the declaration 
that the promi/e is in auriting 164 
The difference between ab orig. 
nal, and collateral — 
| of 1 
What is a promiſe within the 
ſta tue ibid. 
Where the third perſon” No the 
principal debror, doubts as'to- 
the word collateral - ibid. 
What is not within the act 167 
As to agreements to be bn 
within the year | iüdic. 
As to — for ſale ef yoods 
for 10l;, —— are not — 
the ſtatute | 768 
Auctions not within tr x69" 
Aſſumpft is of two forts' 1771 


action of debt ibid. 


— — . — 
for an injury 


Mp lies in many caſes — 
debt lies, and in many caſes 


The damages in this action 172 
Indebit. aſſump/it will wot lie When 


Gg Fir 


Indebit. afſumpfit, in nature of an 


where it does not lie ibid. 


the debt is due by Ppecialty ibid. 4 
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For money had and recei ved. 


This action in its nature is an 
equitable action Page 172 
In what caſes money had and | 
received lies ibid. 
The benefit of the action 175 
The defence ibid. 


When à defendant may retain | 


money 176 
e giſt of the action ibid, 
For what the afion does not lie ib. 


If money be paid by miſtake in | 


an account, or by deceit 177 
A broker, with a commiſſion de/ 
credere, paid to the aſſignees a 
_ Jum of money, which he had a 
right to ſet off, was allowed to 


recover it back 178 


If. an annvity be ſet aſide, action 
held gupd for the money ad- 
vanced 


no part of the conſideration, 
not liable ibid. 
Money paid by order of a void | 
authority, may be recovered 
back | 179 
UH a power of attorney be forged, 
and an attorney ſues for a debt 
by order of the -forger, and 
takes the money out of court, 
„the perſon forged on, may 
maintain the action againſt the 
real debtor | ibid. 
Zut where a will was forged, and 
+ the teftator dead, and probate 
granted, the defendant having | 
paid the. executor, is a good 
payment, though the probate 
declared void ibid. 
Had the ſuppoſed teſtator been 
living, it would have been} 

' otherwiſe ibid. 
Where the plaintiff's brother, who | 
"was a bankrupt, gave 401. to 


þ 


” 


ibid. 
But the ſecurity, who received 


3 £4; 


defendant to ſign, certificate, 
held he might recover it back 
Page 179 

A deed of truſt for the benefit of 
all the creditors, one would 
not ſign, except he was ſecured 
full 207. which was done by 
a note, held void, and money. 
to be paid back 180 
If money be embezzled by a 
nurſe, adminiſtrator may re- 
cover it ibid, 
If one recover mala fide, by ſuit 
in an inferior court, it may be 
recovered back again ibid, 
Though money be recovered by 
a right and legal judgment, 
yet there may be grounds not 
to keep it has | 
As where a ſeizure was made on 
a warrant of conviction, which 
was afterwards quaſhed' ibid. 
If money be paid for ioſuring of 
tickets, it may be recovered 
back ; ibid. 
But where both parties are made 
criminal, in ſuch caſe, the mo- 
ney cannot be recovered back 
again, as on the ſtock-jobbing 

bot i eb of ibid. 

But if the money be paid by the 


office-keeper, he cannot reco- 


ver it bac $ ibid, 

In reſped to Sales by Auction. 
An auctioneer is liable to a bid- 

der's aQion for depofit, where 


the bidder has ſufficient reaſon 


not to proceed - 182 
Where there is an objection to 
the title, auctioneer ought not 


to pay depoſit over to the prin- 
cipat \»4 1: 2 Tbids 
If title be not „ purchaſer 


can only recover depoſit with'ih- 
tereſt, not with damages = 


"40S 


= 
— 


2 e 3 — - 3 


— 


3 
„ e &@, = te 


ms = 1 


N 
rn & = = os 


= * 


r edn In Re att 


LL 


3 4 . 


r & ONS. IT IJ MM Wo = 


„ 


The fum paid for depobit,” is 


deemed patt of the price when 


the goods come to be paid | 


for Page 183 | 
Money had and received.” 


Money had and received will not 
lie, when payment has been 
made on a contract, which is 
till open, and not given up by 
defendant ibid. 

The like caſe, where a third pair 
of horſes were received, with- 
out a freſh bargain ibid. 

Where there is a /pecial contract, 
the defendant ought to have 
notive by the declaration, that 
he is ſued ypon hat * 7 

ibid. 

Ten guineas paid for a chaiſe and 

harneſs, on condition to be 

returned, if plaintiff's wife 
diſapproved, paying 3s. 6d. 
per day for the hire—it was 
not approved, and ſent back, 
and hire tendered, held this 
action lay - 184 

If B. 's goods be taken in execu- 
tion for 4. 8, B. may wave the 
treſpaſs, and bring this action 
(if ſold) for the money , 185 

So under a warrant of diſtreſs, if 
conviction be quaſhed ibid. 

If money be paid to an agent by 
miftate, and he has paid it to 
his principad, be is not liable; 
but if before he has paid the 
money, the perſon corrects the 
miſtake, the agent cannot af- 
terwards pay it over © ibid. 

A. being indebted to B. for bro- 
kerage, and B. indebted to C. 
for money lent, B. gives an 
order to A. to pay to C. the 


| 
If 


ſum due from 4. to F., 28 4 
ſecurity on which C. lends 
B. a further ſum, and the or- 
der is accepted by 4. Ou the 
refuſal of 4. to comply with 
the order,'C. may maintain this 
action againſt A. for money 
had and received Page 185 

after an act of bankroptey 
committed, but before aſſigu - 


ment, a creditor of the bauk - 


rupt makes an affidavit of debt 
in England, by virtue of -which 
he attaches and receives after 
the aſſign ment, money due to 
the bankruptin the Vi Indies, 
the aſſignee may recover the 
money back 18386 
This action lies agalaſt a fuke- 
bolder, by the winner ibid. 
And where a wager is on the 
event of a battle, either party 
may recover the depoſit ibid. 
This action lies againſt ſheriff for 
money received on a levy ibid. 
So if ſheriff dies, it lies apuinſt 
his executor __ *thid, 
Where money is paid, and the 
thing contracted for t deli- 
vered, it is money received to 
party's uſe ibid. 
On a contract for ſtock, the party 
who has the difference in his 
hand, is receiver to his uſe 187 
Declaration for moncy had and 
receiver 1388 


For Money paid. 
In what caſe this action lies 189 
By ſureties of bail 
Where it will not lie 190 
Money paid by one, on an legal 
contract by tavo ibid. 


But where the broker has paid 


the money, by the direction 


ibid „ 


— 


G g 2 of 


J. D. ., 4. 


of bim who has made the ille- 
6 5 contract, this action will 
lie Page 190 
Declaration for money paid ibid. 


Money lent. 


In what caſes this action lies 191 
It will not lie for money lent the 
ſon, at father's requeſt, but 
had it been for money paid by 
plaintiff, at requeſt of father, 
ibid. 
What declaration ought to ſtate 
1004 | ibid. 
A parol loan of money lent to 
play with, is not void 1 92 
If a bill, or note, be given for 
money won, it cannot be re- 
covered; but if money be lent 
at the ſame time, the money 
lent may be recovered ibid. 
It will not lie for money lent to 
"an infant ibid 
In this action, a note may be 
"given in evidence ibid. 
So a bill of exchange ibid. 
If money be lent to the wife 193 
Money lent to play with, when 


'Tecoverable id, 
The declaration for money _ 
X ibid. 


Id an action ſor money lent to 
James Dalrymple, inſtead of 


James Lyſter, judgment ar- 
reſted ot i 


ibid. 
Declaration for foreign money 
lenr | 194 


As to intereſt for money lent 1906 


Attorney. 


Attornies when, appointed 32 | 


The officers, miniſters, and clerk 
of the courts, in We/tminſter, 


Attornies alſo privileged Page 
thers 2 


When joined with o 
When plaintif, he ſacs by attach - 
E xp . * 
en defendant, he is ſued b 
bill 4 | ibid, 
No privilege againft privilege 77 
If plaintiff and defendant be of 


ame court, ſait to be by bill 


| | ibid, 
If of a different court, otherwiſe 
: ibid. 


The king may ſue a privileged 
perſon, and no privilege ibid, 
The form of a bill againſt an at- 
torney in K. B. 7 
The like in C. 7. 14 
| The form of declaration in C. P. 
againſt an attorney i did. 
Form of bill for an attorney in 
K. B. 80 


The like form of declaration, for 


an attorney in C. P. | ibid, 


For an attorney againſt one ibid, 


Attorney to give in his bill ſub- 
ſcribed, &c. - 16 
Declaration for an attorney's bill 
74 . 

Cannot maintain an action for 
fees, till one month after bill 
delivered and figned 316 
This does not extend to à bill 
ftom one attorney to another 


| Md, 7 
A bill muſt actually be delivered, 
though the client promiſe to 
pay „ee Add. 
The act does not extend to con- 
veyancing, nor to executors, 
nor to ſpecial agreements ibid. 
If all the bufineſs be done nt ſeſ- 
ſions, it may be taxed ibid. 
If the bill be not referred before 
trial, cannot diſpate the rea- 
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proof muſt be given of the 
uſineſs done Page 317 
Every ſmall item need not be 
proved 318 
If an action be brought againſt 
an attorney, and he means to 
make a /et off for fees, he muſt 
deliver bill in time, ſo that it 
may be taxed ibid. 
Bill cannot be taxed, if the ac- 
count has been ſettled, as of 
courſe ibid. 
Proof in an action, by an attor- 
ney ibid. 
Proof required in an action for 
words, ſpoken of an attor- 
ney f ibid. 


Auction, and Auctioneer. 


Aſumpfit will lie at the ſuit of 
the vendor, for the price of the 
thing ſold, which is on the 
expreſs contract, or of the 
vendee, to recover back the 
money he paid to the auc- 
tioneer on the ſale, on ſome 
deſect appearing io the thing 
ſold, or fraud in vendor 

g 182 

An auQtioneer is liable to a bid- 
der's action for the depoſit, 
where bidder has ſufficient rea- 
ſon not to proceed ibid, 

If a title be not good, he can 
only recover back the depoſit, 
with intereſt, and not farther 
damages for loſs of bargain ib. 

Any, money depoſited, will be 
ſufficient. . 183 

An auctioneer. employed to fell 
the goods of a third per/on, by 
auction, may maintain an ac- 
tion for goods ſold and deli- 


vered, againſt a buyer, though | 
the fale was at the houſe of | taſſet 


ö 


ſuch third perfor, and the goods. 
were known to be. bit property 
| Page adz 
+ L240 OWE 18938 
Aula Regis. 
This was the ſupreme court 13 


Bailiff of a liberty. 
Form of declaration againft the 
bailiff of a liberty 127 


Bankrupt. * 


Aſſignees ſtand in the place of 
bankrupt 125 
Iaveſted with all rights of pro- 
perty, may bring actions, and 
declare as affignees for all de- 
mands, before the bankruptcy 
ibid. 


— 


But on all contracts entered into 
by hun, after bankruptcy com- 
mitted, they may ſue in their 
0WR name ibid, 

Bot aſſignees cannot declare in 
trover or a/Jump/it, as of their 
own goods, &c. but as af. 
ſignees 27 

But for all demands on contraꝶ, 
entered into by the bankrupts; 
after an ad committed, they 
may bring actions, in their op 
names, &c. \ ibid. 

Creditors cannot give (a general 
power to aſſignees, to proſecute 
ſuits at their own diſcretigog 
but there muſt be a meeting to 
conſider of each particular 222 

Form of declaration for aſſignees, 
and againſt ,,... 12 

Declaration at the ſuĩt of aſſignees 

for work done, goods fold 

and delivered, aud the money 
counts; with inſimul compu- 


883 Ng 
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No ſuit in equity to be com- 
| . menced, without conſent of 
major part of creditors in vas 
lue, at a meeting, purſuant to 
notice in Gazetie Page 273 
The aſſignees. may declare on a 
The ay: to the bankropt ibid. 
The property, after aſſignment, is 
. veſted in aſſignees from time of 
the ad of bankruptcy, by rela- 
tion ibi 
Aſſumpſit lies for aſſignee, whe- 
ther the money for which the 
oods were ſold, be paid on a 
F. fa. into the hands of the 
aut, or of any others ibid. 
ebts paid, bona Fae, before the 
© knowledge of the bankruptcy, 
. good 274 
Bat i it will be otherwiſe, if with 
the knowledge of the bank- 
ruptcy ibid. 
Where a bankrupt was in priſon, 
and notice ſent to his broker, 
employed to ſell goods, that a 
commiſſion would be iſſued, if 
the goods be ſold before the 
commiſſion, and money paid 
| 2575 the broker is liable to the 
nees ſor ſo much money 
105 and received ibid, 
Ms on bills, or in courſe of 
buſineſs, is bona fade paid by 
„the bankrupt, to a fair creditor, 
"though after ſecret at, he ſhall 
*. vot be liable to refund, if he 
bad u wo notice of his infolyency 
| ibid. 
Prool⸗ neceſſary to maintain an 
s " aQion by the *Mpnees ' ibid. 
0 an act of bar krüptey com- 
e he 0 can only Smog e of 
ro Pre erty in the 5 courſe | 
rade, as ay ing bills, 
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7 


Under an order of dividend, an 
action lies againſt the affignees 
for ſame, and proceedings are 
evidence of the debt, The 
aſſignees, in ſuch action, can. 
not ſet o Page 275 

Such a ſet off muſt be —.— on 
petition to the great ſeal 276 


Baron and feme. 


When they muſt join, and when 
not, in actions 51 
When ſne may be ſued without 

her huſband ibid, 
Whatever the wife earns, durin 
coverture, belongs to the huſ- 


band 231 
He is to bring an action in his 
own name ibid. 


But where there is an expreſ 
prone to the wife, the huſ- 
and may aſſent to make it a 
Joint contract, and both may 
ſue ibid, 
Where debts are due to her, be- 
fore coverturt, both muſt = 
ibid, 
The huſband anſwerable for all 
debts wife ſtood atrached at 
time of coverture ibid. 
In aſſumpſit, where both join, 
intereſt of wife muſt be "v3 
ibi 
So if cauſe of action exiſted be- 
fore marriage 232 
Proof required in action for wife's 
work ibid. 
The huſband and wife but one 
. perſon, the law gives huſhand 
[ans uh ro pole. of her pro- 
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ibid. 
All 
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All her perſonal eſtate abſolutely | 
veſts in the huſband Page 232 
But choſes in action ; as debts by 
obligation, if he dies before 
redeemed into poſſeſſion, go 
to the wife 233 
But if wife die firſt, be is entitled 
as adminiſtrator to his wife 
ibid. 
When they are to join in action, ' 
relating to freehold, or perſo- 
nal eſtate ibid. 
The huſband liable to all debts, 
the wife contracted before the 
marriage. | 235 
But if ſhe dies, before recovery, 
the baron ſhall not be charged 
f ibid. 
And ſhe muſt be joined in all 
ſuits, where debt contracted 


by ber whilſt ſole ibid. 
Where they join, the intereſt of 
wife muſt be ſtated 239 


Wife cannot contract for neceſ- 
ſaries without conſent of huſ- 
band, and the jury are to find 
whether the huſband conſented 

241 

But if it appears that ſhe coha- 

bited with huſband, and bought 
neceſſaries for herſelf and chil- 
dren, huſband ſhall be charge- 
able ibid. 

If huſband runs away, or forces 
her by cruelty, or ill-uſage to 

g0; jury are to determine the 
wife's neceſſity 242 

But where he, prohibits perſons 
to ſel}, where foe departs with- 

' out | conſent, he ſhall not be 
charged ts OT 

Upon her departure, all evidence 

of any obligation of the huſ- 


band to. maintain her, ceaſes | 
1 108 4 ibid. 


ee 


% 


Judges have ſhewn favor to trad 
men, who were in no combi- 
nation with the wife, to charge 
him Page 242 

If ſhe takes up goods, and pawns 
them, or pawns her clothes, 
and borrows money to redeeta 
them, or elopes, though' no 
notice be had, and is furniſhed 
with neceſſaries, huſband not 
liable : 243 

Nor during elopement ſhall he 
pay for a carriage ibid. 

Nor if ſhe lives apart and has a 
ſeparate maintenance ibid. 

If huſband is an alien, enemy, 
or tranſported, the wife ma 
be ſued for ber contract ibid. 

So if ſhe be a feme ſole trader ib, 

Declaration againſt huſband and 
wife, for money lent wife in 
his abſence ibid. 

Money lent to wife, at requeſt of 
huſband, is a good count 244 

If goods be delivered to wife, at 
the requeſt of huſband, he is 
bound ibid. 

If a huſband turns a wife out of 
doors unjuſtly, and ſhe buys 
neceſſaries, he muſt pay ibid, 

He is bound by all her contracts, 

for neceſſary goods, during co- 
habiration 1bid, 

And they are goods ſold and de. 
livered to him, though deli- 
vered to her | ibid. 

Declaration sgainſt huſband for 
board of wife 245 

A huſband who-turns away, his 
wife without cauſe, and refuſes 
to provide for her, cannot make 
a particular prohibition 24 

If wife elope, ſufficient for huſ- 

band to give general notice 

not t truſt her 248 

864 Though 
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Though they cohabit, yet he may | 


prohibit any particular tradeſ- 
Iman to truſt her, or his ſer- 


want Page 248 
Meat bund for wife, is a delivery 
to the huſband ibid, 


But if huſband" and wife live ſe- 
arate, and action brought for 
er maintenance, it ſhould not 

be laid as neceſſaries furniſhed 


© to him, but the ſpecial matter | 


bold be fared” ibid. 
Ha man ſuffers a woman to go 
: 0 his name, and paſſes her to 
the world for his Eile, though 


© de be not married, yet be ſhall 


de charged for heceſlaries ibid. 
d if = woman elopes, though 
mot with an adulterer, the 
>4radeſman truſts her at his pe- 
con ibid. 
Tf buſband and wife part, and he 
makes a ſettlement on her, ſhe 
iT thay de ſued as a ſeme ſole, and 
He not liable 249 
After à ſolemn declaration by a 
Uwbman, that ſhe was married 
tos man, and that goods in 
his poſſeſſion were his goods 10 
er right, ſhe ſhall never be 
allowed to ſay againſt creditors 


oh ſhe was not married, and 


ds her?: ibid. 
LE” penſion ſhal, not ex- 


t ine huſband from being 
iahle to be ſued by his wife's 


— by whom the Was 
ſopplied with neceſſaries 250 


How far a jary, ullder Lord Ren. 
n' direction, determined buſ- | 
and to pay haberdaſher? s bill; 

7 © bat the whole law on the tas: 11 


7 . 2 0 * : ibid. 
A ire of Mr. Ereint's arga, 
ment dt . Py 253 
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Bona notabilia. Vide au. 
k frration 96. | 

What debts are bona notabilie 
Page 96 


Books, when evidence 264. 


- Carriers. 


Perſons carrying for hire, are 
carriers; if they refuſe, an ac- 
tion lies 290 

They are bound to deliver goody 
to the perſon to whom direet- 
ed ibid. 

If money or goods be delivered, 
he is bound to carry them to 
the perſon, appointed ibid, 

If goods be given to a waggoner 

on the road, and ready to be 
received on waggoner's arrival, 
defendant is not liable to pay 
for more than the bare car- 


riage He 
Choſe in ies. | 

Choſe in action, what 453 

What cannot be granted or a- 
figned ibid. 
What title an afſignee has over a 
choſe in action ibid, 


Sach an aſſignee, rather an at- 
torney than an aſſiguee "ibid. 
The king may aflign a choſe in 
action 4 
Equity will protect an allignee, 
fx thoſe W zel ed. 
Bill of ace when, aſſigned 


or indorſed, is # chofe in ge- 
ton 190.» 017 TRY en 
Commiſſion al buen, * 
What de 178 
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| - Contradts, * 
Of contracts expre/s Page 160 
— implied 161 
Of contracts executed, or execu- 
tory. , ibid. 
Of contracts to be performed 
within the year 163 
Of confideration to the . 
161 
Expreſs contracts, what they in- 
clude 162 
Promiſe to do an explicit act, an 
expreſs contract 163 
Expreſs contract takes away the 


implied contract by law 160 
Contracts executed 161 
Corporations. 
Corporation aggregate 65 

ſole ' 1bid, 
As to its name 82 


Corporations aggregate may ſue 
by bill 83 
But if ſued, muſt be by ___ 
ibid. 

A corporation a ate cannot 
be outlawed cg ibid. 
Muſt ſue by their name ibid. 
Sole corporation, how to be 
named ibid. 
If miſnamed, may be pleaded in 
abatement ibid. 
Form of declaration in X. B. 
London ibid. 
The like in C. P. ibid. 
The like for Stationers Company 


an b Ag BD 
The like for Corporation of 188 
ibid. 
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1 Cranage. 
Is due for the aſſiſtance of the 
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Corporation 
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Covontht, 


A covenant to do an act, or go 
omit one, is a ſpecies of ex- 
preſs contract Page 162 

The form of the declaration 72 

The like on a charter party |. 73 


Courts. 4 
Hundred court 38 
The mode of deciſion. ibid. 
County court n 
Hundred and leet 4 
Wittenagemote ibid. 


Appeal to the king and council 6 
King fat in perſon in his court 8 
In his abſence, Chief Fuſlicxs 


p „. 
The four ſuperior courts ſhared 
out 


Pleadings were in Neue Frowh 


In Saxons time, no appeal received 
in the king's court ibid. 
The conqueror empowered his 
court to receive appeals from 
courts of barony and, county 
courts na ad 
Henry 2. divided the kingdom 
into circuits ibid. 
Juſlice was ſold _—_ 
Great baron, formerly a kind of 
ſovereige:'- 138 
Eccleſiaſtical | cauſes to be. trigd 
only in the ſpiricual court 12 
Sirnames introduced by Normans 


* 
» ©.” * 


The great charter contained 
oo eſtabliſhment of new roots 
| did. 
the au regis 13 
ed curia regis ib. 
18 ibid. 
criminal, 
14 
The 


Supteme ure 

Exchequer, ca 

The perſons who ſat 

All pleas, civil and 
held here 


; 
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The courſe of application to curia 
regis Page 14 
No action, 'in time of Saxons, 
com menced in curia regis, but 
28 juſtice was adminiſtered with 
partiality, this court became 
an aſylum to the weak 15 
Exchequer; a ſubaltern court ib, 
Revenue matters tried there ibid. 
Jaſtices, i itinera appointed 16 


They held plea civil or criminal 
ibid. 
Common Bench Court 17 


After this, ſtyle of K. B. altered 18 
The court of chancery 19 
The ſeparation of eccleſiaſtical 


from civil cauſes ibid. 

Courts of record, and not of re- 

cord 21 
Caria regis. 


The original method of applying 
for redreſs 14 


f ; | | Curſitors. 
Almays made out original writs 19 


Damages. 
Ai to laying the damages in de- 


'Tlarations in , 60 


They are in their oature indeter- 
minate, and will be propor- 
tioned to che actual fel t 172 


*. 1344-31 19221 D 
Day. 


As 0 layiog the Gy in declara- ; 


tien 0 56 
n e (ils 158: 


4 delaration in debt is founded 
on a ſpecialty, judgment, or 
contract 70 
Mutt ew ſum certain demand- 
ed ibid. 


So if contract depends on divers 
particulars Page 70 
If declaration be on two bonds, 
what is due on both ſhall be 
demanded ibid. 
Where the debt is for foreign 
coin, ſafeſt way to declare for 
foreign coin ibid. 
Declaration generally in the deber 
and detinet idid. 
As to laying the damages in 
debt 71 
Court will not now ſtay proceed. 
ings on payment of the pe- 
nalty ibid. 
As to profert in both courts 72 
The reaſon of profert ibid. 
[f a perſon claims by deed, muſt 
make profert ibid. 
If debt be brought on the judg- 
ment, the jury may exceed the 
debt recovered, in giving da- 
mages ibid. 
Where both parties are of tbe 
ſame name, how to declare in 
debt | bl. 


Declaration, the nature , and the 
| ' perſons who can ſupport it. 


In every count, there muſt be * 
leaſt tbree conftitoent parts, the 
actor, the reus, and Judex”” 

The fkill of DARE: the ark 
guide to the knowledge of 89 
common Jaw 

It flows from the juſteſt wa 91 
logic, and the cloſeſt * 

reaſoning % 

| The names of leading N. 

The declaration, what it is 125 

It ougbt to be plain and . 2 

The certainties required 

Not to contain Teandal, ; #6 bi. 

'When two writs neceſſary, f 

by declaration lounded on a ons 

net 


n 
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need not ſet forth more than 
is neceſſary to intitle him to 


recover Page 45 
If he ſtates what is impertinent, 
coſts ibid. 


The declaration muſt ſhew a title 


goods fold, maney lent, &c. 
cannot be joined with a count 
grounded upen à tort Page 54 
Lord C. B. Gilbert a. N 
hereon id. 


Several treſpaſes'a may be joined 


in the plaintiff 55 
The declaration is the foundation | 4s to laying the 49 i in x the ys: 
of the ſuit; of what it ought | ation | 56 
to conſiſt 6 | A. to the wenue ibid. 
Who cannot maintain a declaration | Local action: — 
ibid. | Tranfitory ibid. 
bo can ibid. | If things be done out of, the 
Why perſons outlawed cannot realm ibid. 
ſue ibid. | Penal fatutes 
— — excommunicated 47 As to laying the damage. in « the 
Of aliens ibid. | declaration 
Alien executor - ibid. | In action by original, what i 10 — 


Popiſb recuſancy convidt ibid. 
Perſons conuidted of premunire 48 
high treaſon ib. 


Of men profeſſed in religion ibid. 


Of tdiors 49 
Wha ars idiots 50 
Who is not an idiot ibid, 
Lunatic ibid, 
Infants G1 
Hens covert, when to be joined 
with her huſband ibid. 
Executors 7 tr 
Tenants in common | bid. 
Vas tenants e 
Linder in action ibid. 


Chee i in action 5 
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in actions. of, account, annuity, 
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in the declaration, ibid. 
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On general proceſi, plaintiF may 
declare gui tam, or as executor, 
c., but the rule will not hold 
See Page 62 

The declaration in XK. B. and 
C. P. are alike, where ſuit is 


by original : 6 
Bot differ, if by bill ibid. 
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writ. 5 ibid. 
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uit be &y bil} -- ibid, 
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then, &c. ibid. 
If ſuit be by original, declaration 


The court will not now ſtay the 
proceedings'in debt on bond, 
on paying the penalty Page 72, 

If a perſon elaims by deed or bond, 
he mult make proferr ibid. 

Form of declaration for breach 
of covenant in an indenture 

3 ibid. 

The like on a charter party 73 

The like form in account ibid. 

The like againſt defendant, as 
ſurviving bailiff of plaintiff ib. 

The like in detinue for a bond 74 
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Charters ibid, 

The like in debt geperally ibid. 
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Wf in debt | ibid, 
The form of declaration againſt 
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Peculiars. Page 95 
Archbiſhop's prerogative, in caſe | 
of bona notabilia ibid. 
The amount of goods bona nota- 


ia 
Of goods bona notabilia, in ſeve- 


ral dioceſes ibid. 
If a biſhop dies ibid. 
When archbiſhop to grant admi- 
niftration ibid. 


If perſons die inteſlate and money 
due from the king, power is 
given to the ordinary of the 

dioceſe to grant ibid, 

What debts ſhall be bona notabi- 

lia ibid. 

If there be judgment at Wiftmin- 
leg. bona notabilia 97 

Simple contracts perſonal, admi- 
niſtration to be where party 
dies ibid. 


If he have two houſes ibid. 


Bill of exchange not bona nota- 
bilia ibid, 
Where one cies poſſeſſed of goods, 
in ſeveral peculiars ibid. 
The order of granting letters of 
adminiſtration ibid. 
The ſeveral ſorts of adminiſtra- 
tion 98 
Of Baſtardi ibid. 
Of adminiſtrators. f 
Form of a declaration for an ad- 
miniſtrator, in caſe 99 
Profert ibid. 


Muſt be ſhewn, that adminiſtra- 
tion was granted, and the per- 
fon who granted it ibid, 
The omiffion formerly held to be 
ſubſtance, but now only de- 
murrable ibid. 
Form of declaration by a ſutviv- 
ig adminiſtrator ibid. 
Prefert 100 
Againſt a ſurviving admioiſtra- 
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By an adminiſtrator, againft art 
adminiſtrator, in caſe Page 100 


For huſband and wife, where ſhe 


is adminiſtratrix 101 
Againſt huſband and wiſe, where 
ſhe is adminiſtratrix 102 


For an adminiſtrator, during the 
minority of an executor ibid. 
Prefert 103 


Infant executor, when may take 


probate ibid, 
Againſt an adminiſtrator, during 
the minority of an executor 
ibid. 

Infant cannot prove till 17 a will, 


nor take adminiſtration till 21 
ibid. 

Averment 104 
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Prefart Sig ibid? 
Apainſt an adminiſtrator de Joni 
non A ibid, 
For an adminiſtrator with the 
will annexed ibid, 
Profert 75 ibid. 


A. to declarations in debt, by and 
againſt executors. | 

When to be brought in the deti- 
net, and when in the debet et 
detinet | 106 

When executors pay coſls 107 


Form of a declaration in «debt, 


by an executor for a debt due 


to his teſtator - 108 
Profert .. Ibid, 
Againſt an executor ibid. 
For a ſurviving executor in debt 
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Profert riahs 68 10. 
Againſt a ſurviving executor ib. 
The like in and dei, 


N f 110 
For an executor agaĩaſt an execu- 
Againſt 
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— an executor of an execu- 
Page 110 

. a huſband and wife, where 
the wife executrix 111 
For an executor, and huſband 
and wife co-executrix of an 
executor, of the firſt teftator 112 


Profert ibid. 
For an executor of an executor 113 
Profert © ibid. 
If a debt be due to a bifbop, c 
who ſhall have the action if he 
die 114 
Body politic ibid. 


The heir cannot have action, but 
as executor ibid. 
Of adminiſtrators, in actions of 
debt ibid. 
How to declare for them ibid. 
Form of declaration in debt by 
an adminiſtrator _ 
Profert | 
By-a ſorviving adminiſtrator ibi 
Againſt a ſurviving adminiſtra- 
tor ibid. 
By an adminiſtrator, againſt an 
adminiſtrator 116 


For a huſband and wife, where 
_ wife adminiftratrix ibid. 
Profert 117 


Againſt huſband and wife admi- 
niſtratrix | ibid. 
For an adminiſtrator, during the 
minority of the executor 118 
Againſt an adminiſtrator, during 
the minority of executor ibid; | 
For an adminiſtrator de bonis nen 
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tiffs, after writ ſued out P. 121 
Short ſtate of the act 1232 


Form of a bill againſt the mar- 
ſhal 123 
The like againſt the warden ib. 
Form of declaration by the aſ- 
fignees of ſherif, on à bail 
bond ibid. 
Action to be brought in ſame 
court, where original writ iſ- 
ſued 124 
Heirs. 
Nates concerning declarations, 
by and againſt the heir ibid, 
Not liable, further than the va- 
lue of land _ ibid. 
Deviſee and heir 2 
Form of a declaration agaiaft the 
heir „ 
The like againſt heir and de- 


viſee ibid. | 
Form of a declaration by the aſ- 
fignees of bankrupt ibid. 


Form of a declaration againſt the 


tate ſheriff 126 
Notes ibid. 
Againſt the bailiff of à liberty 

127 


Form of a declaration in eje&t-- 
ment ibid. 
The like in dower | ibid. 
Seire facias, 
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Declarations ins n 
Declaration for money had wy 
received by bilt © 
The like for money 1 190 
The like for money le 193 

The like for money bald, had 
and received, and an infimul 

' computaſſet 

'The like for goods ſold and delt 
vered, money paid, and an i#- 
 fimul computaſſet 200 
Notes | 203 
This action will not lie, if a note 
be giveg till the time expired 
for the pay ment 204 
Proof ibid. 
Declaration for work and labor 
nerally, money paid, money 
No, and money had and re- 


| ceived, in one count, with an 
infoul computaſſit un 
Notes 208 


Declaration for work done, and 
materials found, goods ſold 
aud delivered, money laid out, 


and an infimul computaſſet ibid. f 


Note; 211 
For work and labor, with horſes, 
carts, and carriages, work and 
labor generally, money paid, 
and an in//mul computaſſet 212 
For work and labor as a —— 
maſter 215 
The like as a ſchoolmiſtreſs 217 


Proofs, and notes 218 
For falary of an interpreter 219 
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188 


[on 


#v- ©: 

ſorgeon 5 
For — Ea wa — 
Proofs | 


For an apothanggly x 
Proofs | | 


y 9) 20g 


For e plaincf's wiſe, as a mid - | 


* — 


Declaration iat da — 
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whilſt ſole 233 

Notes 5 

For huſband and wiſe, for a 
due to wife whilſt ſole, for 


goods fold ' ” 
Notes N 
Declaration aol huſband 2 
money lent to the wife, in his 
I abſence + +» 8g 2487 
{ Notes 150 


244" 
Declaration againſt kuſband for 
board and lodging of wifezapd. 
for goods ſold and delivered 248 


Notes n 247 


For ſervants wages 254 


For a ſurveyor, in drawing of 


plans and — of houſes 


The like for a — and 2 
ſurer 258. 


For the cure of a wound, by a 


perſon not a — 3 
thecary ibid, 
Declaration for wages, as — 


of a ſhip 261. 


For a common /ailor's wages, 262 
Notes on the law 263 
For work done as a ſhipwright 266 
Notes 267 
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For the uſe and occupation of a 


| 272 | ſeatin a pew in church P. 311 
Proofs - "74 Notes thereon 313 
Declaration for frei 276 | For goods bargained and fold 314 
The like for goods t from | For an attorney's bill © ibid. 
Maryland to London 277 | Notes 3165 
Notes on freight 279 For a proctor's bill 318 
For demurrage of a lighter 281 Notes thereon 320 
Notes 282 | For teaching plaintiff's wife mu- 
For the wharfage of goods wharf- | fic 321 


ed, and put on board defend - 
ant's veſſel 


Notes 28 
For the mooring of veſſels 28 
Notes 288 
For the carriage of goods 289 
Notes 290 


For meat, drink, waſhing, and 


lodging, for defendant © 291 
Notes 292 
For board and neceſſaries found 

for defendant's ſon ibid, 
Notes | 2393 
For the uſe and occupation of a 

houſe | 294 
The like for rooms «265 


For the uſe and occupation of 
ready furniſhed lodgings 296 
For the uſe and occupation of 
land | 297 
Notes ibid. 


For the uſe of a warehouſe, and | 


ſtowage of goods, c. 303 
For the uſe and occupation of 2 


houſe by a third perſon, at 

defendant's requeſt ibid. 
For horſe-meat, ſtabling, and at- 

tendance 305 
For the agiſtment of cattle 306 
Notes thereon 307 
For the hire of horſes 308 
Notes on hire - 309 
For the hire of goods 310 
Far a ſtone-horſe covering a —— 7 


For the ſale of two horſes 222 


283 For the uſe and hire of a whiſkey. 


2 323 K 
For a ſurviving partner, for good 
ſold, money paid 324. 

Notes on partnerſhip 325 
Againſt a ſarviving partner for. 
work done „ 9899 

Notes | -, 329 
For journies taken at defendant's 
| requeſt 7 330 1 
For premiums of inſurance 331 
Notes 32 
For the uſe of iron kintlage ibid, 9 
For the uſe of a billiatd table 333 
For the uſe and hire of a fulling 
mill, and for clay found by 
the plaintiff | ibid. 
For the hire of a punt ; 
For work dove, as a factor 333 


Notes reſpecting factors 336 to. 


Declaration for a curate, . 
a rector for his ſalary | 
Declaration for the ſtanding of a2 
coach | 264 5 
The like for monies lent to two, 
where. one outlawed ibid. 
For the ſalvage of an anchor 344 
Notes on ſalvage, as 1 


Declaration for the hire of a - 
ſhop x ibid. 

The like for a farner's bill, ſoer 
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344 
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For the carriage. of a paſſenger, 
from "New York to London 
02 Page 346 

For the ton nage of goods 347 

For the ſale of à crop of graſs 
ſtanding 348 

For a fix clerk again, one of the 

60 clerks for copies of plead- 


iogs in the petty bag office, ib. 


For an executor for work done, 


and materials found, goods 
ſold and delivered, money lent, 
money had and received, and 


an in/imul comtutaſſet 352 


Notes thereon 356 
For ,a ſurviving. executor, for 
money paid, money lent 359 
Notes 60 
For an executor, for a quarter's 
rent due from the defendant, 
Where teſtator died in middle 
of a quarter ibid. 
For an executor againſt. an exe- 
cutor, for goods fold,” money 
counts, &c. 362 
Notes 304 
Concluſion to a declaration in an 
- action where the wife is exe- 
- Cutrix, and ſhe aod her huſ- 
band briog the action. The 
wife covert at teſtator's death, 
and after probate married ibid. 
Notes 365 
Infim. comp. with executor. ibid. 
The like where an executor. of 
an execytor is plaintiff 366 
Profert of the two probates 367 
Notes .. - bbid. 
Concluſion for huſband. and wife 
._ executrix, where ſhe mries 
after probate granted to her 368 
Notes thereon 6 
Declaration for an executor was 
one who intermarrigd after pro- 
'  bate, for money Fad ibid, 
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Notes 370 


Declaration. againſt an executor 


for work done © Page 371 
Notes 372 
Concluſion againſt an executor of 

an executor | 373: 

* Notes 1, ibid. 


Declaration. againſt a ſurviving 


executor in C. P. for mopey 
lent, paid, and had and receiv- 


Notes | 375 
Concluſion againſt huſhand and 


wife executrix, where ſhe mar- 
11cd after the probate, ati. of 


an.executor 376 
For adminiſtrators, | 
Declaration for an adminiſtrator, 


. for goods ſold and' delivered, 


money lent, money paid, had, 
and received, and an inn 


computaſſet | ibid. 
Notes 378 
Concluſion for a ſurviving admi- 
niſtrator F _ 


Declaration againſt an admini- 


ſtrator, for goods ſold and de- 


livered, money paid, money 
had and received ibid. 
Concluſion for adminiſtrator du- 
ring the infancy of an exe- 
cutor 384 
Notes 1 8 * ibid. 
The like againſt ſurvivingadmini- 
ſtrator, 41. an adminiſtrator 
8 

Ditto for baron and feme, ar 
niftration granted by official 386 
Ditto for an adminiſtrator ds be- 
nis nou 3287 
The like with will annexed ibid. 
Declaration for tithes 4. the 
farmer 437 
ats. the rector 439 
ats. the lay- impro- 
. ibid. 
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Fer declarations en notes. Vide 


Promiſſory Notes. 

What it is Page 282 
Declaration' for demurrage of a 
lighter 281 

| Detinue. 
Form of a declaration in deti- 
nue 74 

Dower. 

Declaration in dower 127 
Nates as to the writ ibid. 
Education. Vide Parents 293. 
Ejeftment. 

Form of a declaration in 127 
England. 


Divided into counties 2 
Subdivided into hundreds ibid. 


And hundreds into tithings ibid. 
Every houſeholder there, anſwer- 


able for behaviour of family 
and ſlaves ibid. 
Tithings anſwerable for each 
other ibid. 
Every man obliged to keep 2 
watchful eye over his neigh- 


bour ibid. 

Alfred 's plan for the adminiſtra- 

tion of juſtice - 3 
Eſcape. 


What declaration muſt ſhew 126 
Form of a declaration againſt the 


late ſheriff for eſcape, on me/ne 
proceſs ibid. 
The like if in execution ibid. 
| Evidence. 
Evidence in aQtions for goods ſold 
and delivered 204 
The ſhop-books, when good evi- 
dence ibid. 


Servant who made entries and 
dead Page 204 
Draymen _ | 205 
A factor good evidence, as be- 
tween principal and buyer ib. 
Entries in books can only 'be 
proved by the cler+ who made 
them © 206 
If plaintiff declares on à ſpecial 
agreement, and fails in proving 
it, he may go into evidence on 
the general counts 208 
Evidence on inquiry on the mo- 
ney counts, goods fold, and 
work done 198 
In aſſumpfit for money lent, a bill 
or note may be given in evi- 
dence 192 
The evidence neceſſary to ſup- 
rt the action for work and 


abor 198 & 214 
The like for a ſchoolmaſter, or 
ſchoolmiftreſs 218 


The like for a man-midwife 227. 
The like for an apothecary's bill 
22 
Evidence of marriage 2 36 
The like of an actual marriage 237 
After a ſolemn declaration by a 
woman, that ſhe was married 
to a man, and that goods in 
his poſſeſſion were his goods in 
her right, ſhe ſhall not be al- 
lowed to ſay, ſhe was not mar- 
ried, and that the goods were 
her ſole property 249 
Evidence for ſervants wages 254 
Evidence to ſupport an action by 
aſſignees of bankrupt 
Evidence as to the action for uſe 
and occupation 297 to 303 
For more, ſee title Promiſſory Notes, 


Excbeguer. 
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the law fide - 132 
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Of the @vrirs that iſſue, on the 
law fide ibid. 
Bills to be filed againſt officers ib. 
The form of a bill in the exche- 
quer ibid. 


E xcommunicated Perſons, 
Why they cannot maintain ac- 
tions 47 


Exocutory Promiſe. 
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1s not within ſtatute of 9 
168 
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Executors. 


Tf plaintiffs, all muſt join 52, 88 
Ifdefendants, aftion to be brought 
| againſt thoſe a prove only ib. 
As to the form of declaration by 

executors, and profert of the 
letters teſtamentary - abid.” 
In declaration by executor, of an 
. executor, mult fer out that the 
irft executor proved will ibid. 
Cannot join his pwn demand, 
with that ot hig-reſtator 89 
May. bring action before probate, 
but cannot declare ibid. 


Forms of declarations for execu- 


tors, in eaſe in K. B. ibid. 
The like in C. P. ibid. 
ages of the lenerd reſttmentary 
TY IS 4 
Thewantofi whichois good cauſe 
of demurrers 
1 form again! an execu- 


90 


-. * 


The he like by furviving execa-| | 


310 94114 + Gl bid. 
Agaiat a farviving excomor "A | 


64 & 
FF P 
1 


| 


| ibid. | 


Executor of executor Page g1 
If there be two and one dies . 
The form for an executor againſt 
an executor ibid. 
Againſt executor of an execu- 
trix 2 
The like for huſband and wi 
wife executrix ibid. 
The like againſt huſband ny 
wife executrix 
Executors of executors ſhall — 
actions ibid. 


| The form for an executor of an 


ibid. 
a | 


Muſt declare in the detiner 445 
ibid. 
And they are liable to anſwer 
only out of the teſtator's eſtate, 
if ſued as executors ibid, 
If an executor recover, declaration 
in detinet only ibid, 
But if executor takes a bond, it is 
otherwiſe 2 ibid. 
If debt be brought for rent, part 
in time of executor, and part 
after, he is to be charged in the 
detinet ibid. - 


executor 
Prefert 


Of declaring by executors. in 


| If executor ſue for an eſcape ibid, 


If, executor recover for goods in 
his own poſſeſſion 107 - 
If. EOF obliges, himſelf to 
ibid. 


Alter judgment againſt e aug. N 


Debt on imple contract Sin we ; 
lie againſt an executor ibid. 
Debt for rent ibid. 
When executors pay coſts, and 
when not did. 
Form of a declaration i in debt for 
an executor, for 5 thy 4 
bi * ar | 

den 
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Prifert of letters teſtamentary 

Page 108 
The like againſt executor ibid. 
For a ſurviving executor 109 
n ibid. 
Agr {a furviving executor ibid. 
If ſued in the debet and detinet 110 
For an executor apainſt one ibid, 
Againſt an executor of an execu- 


trix ibid. 
For hiband and wife, where 
wife executrix 111 
Profert ibid. 


For an executor, and the huſband 
and wife co-executrix of an ex- 
ecutor of the firſt teſtator 112 

Profert ibid, 

For an executor of an execu- 
tor 113 

If one executor, and he dies ibid. 

If the debt be due to a biſhop, 

» &c. after his death his execu- 
tors, and not ſucceſſor, to have 
action | 114 

But if due to a body politic, as « 
mayor, &c. then the ſucceſſor 
ſhall have it ibid. 


An heir cannot have action of |. 


teſtator, but executor ibid. 
Declaration for an executor, for 
work done, goods ſold, money 
lent, money paid, and money 
had and received, with an in- 
famul computaſſet 352 
No action, at common law, lay 
for executors but on contract, 
deht, &. nor againſt execu- 
tors on ſimple contract of the 
reſtator 357 
The ſtatute 4 Ed. 3. gave to t 
executor the action ibid. 
The authority of an executor 1s 
derived from the teſtament, 
and not by the prohate ibid. 
Executor repreſents teſtator as to 
all his con tracts ibid. 


PO. te \ 

And ſtands in his place ſo ds to 
maintain actions Page 357. 
Before probate may bring actions, 
but not decla tre 5 


The probate no evidence of lands 


ibid, 
But good evidence of the per- 
ſonalty, ans2 7: vv" 
Copy when evidence did. 
Executor cannot add a count in 
his own right, after he“ has 
counted as executor 3 
What is neceſſary to Nate in 4 
declaration ats. of an"ex&htor 


ibid, 
When an executor is releaſed by 
the will idiq. 
When not in equity ibid. 
Declaration for a ſurviving exe- 
cutor, for money paid, &c- ib. 
Executor ſurviving, may have 
action againſt the exedhtor of 
the executor deceaſed for mo- 
nies 8. „ n. 
Declaration for executors, for a 
12 rent, — — z5th 
arch 1789 to 24th June 1789, 
teſtator died 7 May, 1 — 
the middle of that quarter ib. 
The not ſhewing that the firſt 
executor proved will after ver-- 
dict, helped 1. ibid. 
Declaration for anexecutor againſt 
an executor, for goods fold and 
delivered, money paid, lent, 
and had and received 362 
In declaring againſt an executor, 
on a promile by teſtator, need 
not ſtate defendant has aſſets 


. | 6 
Concluſion 477. huſband and vibe 
executrix, where ſhe waz covert 
at the time ſhe proved will ib. 
Wife need. not prove without 
huſband's conſent 365 
H h 3 But 


. 


But if the does, ſhe may make a | 


will and executor without con- 
ſent Page 365 
Tf ſhe once adminiſter, cannot 

plead ſhe was not executrix, 

tho* huſband did not aſſent ib. 
Tnfimul computaſſet with the exe- 

cutor himſelf, and the neceſ 
| ſary concluſion ibid. 
The like when executor of an 
" "executor is plaintiff, and pro- 

fert of the wife 366 
Executors of executors may have 
ions ; 367 
But an adminiſtrator's executor 


cannot 1 ibid. 


Two executors, and one refuſes, 
- to prove, probate granted to 
the other; he who refuſed. 
died, and made an executor, 
he may bring actions 368 
If one executor refuſe, and the 
reſt prove, he who refuſed may 
come in at any time and 
prove ibid. 
Coneluſion for huſband and wife 
enxecutrix, where ſhe marries 
after probate granted to her ib. 
Feme covert may be appointed 
executrix 8 3 
But her huſband muſt join in ac- 


tions a ibid. 


If ſhe waſte goods, and take an- 
other to huſband, a devaſtavit 
nin both „bid. 
He cannot be ſued without on 
| 101d, 
If feme executrix or adminiſtra- 
| trix takes huſband, and they 
commit a devaſtavit, and wife 
dies before judgment againſt 
them, huſband ſhall not be 
charged | ibid. 


Declaration ſor anexecutor againſ | 


an executrix, who intermar- 


| 


422 | 


* 


ried after probate, ſor mo- 
ney paid Page 369 
If executrix or adminiſtratrix in- 
termarry after probate, or ad- 
miniſtration granted, the ſuit 
muſt be againſt huſband and 
wife ibid. 
If a man marries adminiftratrix 
to a former huſband, who in 
her widowhood waſted the aſ- 
ſets, the huſband liable to a 


devaſtavit " - 91 
Declaration againſt an executor 
for work done " 1bid, 


An action lies againſt executor 
or ad miniſtrator on every con- 
tract, &c. made by teſtator ib. 

But debt does not lie where teſ- 
tator might have waged his 
law ., 372 

In an action againft an executor, 
he moſt be 1s named  * Ibid. 

But plaintiff need not alledge aſ- 
ſets 2 ibid. 

If executor ſuffers judgment by 
default, he admits aſſets 373 

When aſſumpſit was held to be 
againſt an executor ibid. 

Concluſion againſt an executor of 
an executor ; ibid. 

Executors of executors are to an · 
ſwer ibid. 

And liable to make good the 
quantum of his executor's de- 
vaſtavit, if he has afſets (ibid. 

Declaration againſt a ſurviving 

executor in C. P. for money 


lent, &c. + 374 
Surviving executor to be ſole ex- 
ecutor QED 37 


If two appointed executors, a 
one dies, and makes an execu- 


tor, ſurviving executor is not 
to be Joined by the executor's 
executor 107," hid, 

5 One © 
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One executor not to be liable for 
the devaſiavir of his compa- 
nion Page 375 

Concluſion againſt huſband and 
wife executrix, where ſhe mar- 
ried after probate 4. of an 
executor 376 


Executor de fon tort. 


Who is an executor de ſon tort 94 
How to declare againft him ibid, 
He cannot bring an action ibid. 
Liable to account to the rightful 

executor ibid. 
His executors liable to account ib. 


Executery contra 161. 168. 


| Expreſs Contracts. 


What are expreſs contracts 160 
Takes away the contract im- 


plied ibid. 
Factors. 

Declaration for commiſſion, as a 
2 335 
hat Factors are 336 
Commiſſion clear of all expences, 
except poſtage ibid. 
To purſue inſtructions of their 
incipals 337 


Of an unlimited commiſſion ibid. 
If he ſells on the uſual credit, 
though perſon becomes inſol- 
vent, he is diſcharged ibid. 
"= YN if his credit was 


ibid. 
To be punQual in advices, &c. 
or liable 7 ibid. 


Of a bare authority ibid. 
To ſell ſor ready money gene- 
rally ibi 


| 


> 


witneſs to prove the contract 
as between principal and 
buyer Page 205 
He has power to fell and bind 
principal 3 33 
If he ſells at his own riſque ibid. 
When he has alien on the goods 
i, ibid. 

He may ſafely advance money to 
ſave principal from failing ib. 
Though the urchaſer has a right 
to pay factor, yet if there be a 
diſpute between him and princi- 
pa), the buyer cannot prejudice 
the principal's credit 359 
When a factor has a right to re- 
ceive the money ibid. 
The factor bas alien on the price 
of the goods in the hands of 
the buyer ibid, 


Feme Covert. | 
Cannot maintain action without 
her buſband | Fe | 

Unleſs huſband be abjured the 

realm, chen may ſue and be 
ſued as a feme ſole ibid. 
If the live apart from huſband, 
and have ſeparate maintenante, 
may be ſued as a feme ſole ib. 

Vide Baron and Fm. 
2 Fines. | " 
Fines to theking on originals 132 

F woke Money. 3 

Declaration what to ſtate 7d. 193 
Declaration for foreign money 
lent * 194 


Fraud: aud perjuriet. 


ibid. The ftatate of frauds and peri u- 
A fator who ſells; is a good oe”? 


"ries 163 


H h FL Executor 


1 # > & W. 


© anfwyerable for a debt of teſta- 
©, tor, unleſs reduced in writing 
4271060 


| | Page 163 
The undertaking for debt of an- 
+ 06her © ibid. 


Rule is, if defendant comes 
only in aid of the other who 
obtains the goods, and there 
be a remedy againſt both, that 
is a collateral undertaking, and 
void without a note in writing 
; ” - | ibid, 
Bot where the whole credit is 
Liven to the defendant, ſo that 
_ the other is but as his /ervant, 


9 
- 
. 


and 2 remedy againſt him, 


chat is an original dae 
e n ibid. 
A broker about to ſell goods 
bot an inſolvent, promiſes the 
ws Japglond to pay 1 his rent, 
jf be will not diſtrain, held 
"200d without writin 164 
Need not ſtate in declaration 
that ſuch a promiſe be in writ- 
ing ; ibid. 
If too come to buy, and one 
pfromiſe the ſeller, If he does 
not pay Iwill, this is void 165 
Bot if he fay, Let him have the 
' goods," and I will be your pay- 
maſter, this will bind without 
writing ibid. 
A promiſe by a third perſon to 
pay damages, in caſe the plain - 
tiff will withdraw his record, 
is not within ſtatute ibid. 
Difference between an original 
and collateral promiſe 166 


Fickars indebted to plaintiff, and | 


de had commenced an action, 
the defendant promiſed if he 

- wovld'ſtay the action, ke would 
pay eld on demurrer, to be 


Exocgier or adminiſtrator not 


N 


within ſtatute, and judgment 
far defendant ' . Page 166 
Where the third perſon 18 the 
principal debtor ibid. 


8 — of the doobts on ſtatute 


bave ariſen by making uſe of 
the word co//ateral, not a word 
uſed in the at ibid. 
The proper conſideration is, whe- 
ther it be a promiſe to anſwer 
the debt of another 167 
1f you do not know him, you know 
nme, and I will ſee you paid, held 
void by", ibid. 
So you muſt ſupply my motber-in- 
aw with bread, and I will ſee 


you paid ibid. 
Mutual promiſes to matry not 
within the ſtatute ibid. 


Statute only relates to contrads, 
as to pay money, in conſidera- 
tion of marriage, &c. ibid. 

A contra&þ for the ſale of timber, 

rowing on land, not within 
atute ; ibid. 

Sale by auction of a copyhold ib. 

If the agreement is to be per- 
formed upon a contingent, and 
does not appear to be per- 
formed er the year, a note 
in writing not neceſſary ibid. 

But when it appears to be per- 
formed Aer the year, then a 
note neceſſary 168 

Agreement to leave money by 
will, need not be in writing ib. 

So to pay lool, on defendant's 
marriage | Ibid. 

So on return of ſhip © Wai. 

No contract for ſale of goods, for 
10/. mall be allowed good, 
unleſs the buyer ſhall accept 
part, or ſhall pay ſomething 

| in earneſt, ſhatt bind did. 

A chariot beſpoke, when made, 
2 defendant 
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"may ſhip. 
., 8nozher, a and recover Nene b 


N 
deſendant refuſed to take it, No freight due till the whole 


not within the ſtatute Page 168 


So wheat unthraſhed 1 


Where a ſale is not immediate, it 


is not within the ſtatute ibid. Freight to be paid for 


Auctions not within the ſtatute ib, 
Verbal 1 to buy 3000 


ſacks of flour, to be delivered 
on board ſhips, void 170 
- Freight.” * 
Freight, what 


279 

No hip ought to be beit 

without a charter party ibid. 

If ſo, the action to be on charter 

party ibid. 

* a charter party, We 

ibi 

"gy Aing freights ibid. 

1 ſkip ired, maſter cannot 

ak ey goods as WY 
without accountiy, 

Though merchant * N. 2] 


the full quantity o | 
. agreed on, yet he "ff po 


* ? ie, whole; if 13 . 
be ſhall pay for th e 1895 ibid. 
If time be a inted b y charter | 
party, an wp not ready to 
take in, or + merebent to- put | 
on board, parties are at liberty, 


"With remedy by action, for the | _ 


detriment 280 
If part be put on board, and miſ- 


ortune prevent the merchant | 
ſending the whole in time, the | 


_ maſter may contract with an- 
other, and have freight as da- 


mage for'the time they were 


on board. longer than limited 

. \-. +14 208d. 
If eſſel not ready, the merchant 
remainder on board 


1 


d 


voyage performed, Page 280 
No freight for goods "tHipmreck- 
ed, plundered, &c. — 
goods aved 
from ſhipwreck ibid. 
If four parts in five of the owners 
make up their accounts with 
© the freighters, and "receive, 
the fifth may ſue fngly by bin- 
elf, without joining thereſt ib. 


h A ter mortgage of ſhip, the mort- 


gagee cannot maintain @/ump- 
fit ay eight, r till rr takes 

n, mort s owner 
© . 
The captain has a ri ght 10 re- 


id.] tain 2 Hi till paid 
his 2 ut, ped, ail Lich 


= on, be muſt. reſort 
dad Rd. 
if 2 be colifigned, 3 
liable to freight, not the 
fon 10 whom he ſells 1 \ ib. 


343 
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If a ſum of money, be lent to play 
with on, pepl, Fenk, may 
recave 192 
But if a b or * be 22 
for. money won at play, it is 
void Ibid. 
If money be lene at 5 time, it 


OA be recovered . N. 


. Heirs and deviſes. 77 
Of actions agdink the heit 124 
How to declare again che heir, 
on bond of the anceſtor ibid. 
He is not liable further than the 


- Value of the lands 'deſcended 


: > L (1 . * 


46 ibid, 


metas 10 reimburſe him, as 
far as perſonal aſſets, if not 
ibid. 
As 


otherwiſe ordered 


„ 


As to deviſee Page 125 
Form of a declaration againſt an 
- beir 7 ibid. 
If heir 2nd deviſee be ſued 

jointly, how to be ſtated ibid. 


Hiring and borrowing. 
What is hiriog and borrowing 
309 
Declaration for hire of goods 3 10 
| Horſe-bire. 
If a perſon hire, or borrow a 


The form of a declaration againſt 
the hundred Page 85 
Inhabitants muſt be named gene- 
rall, ibid, 
The declaration need not retite 
original at large ibid, 
Nor more of the ftatate, than is 
pertinent ibid. 
As to ſervice of original 86 


Hundreders. 


Proceedings to be by original 8 
The form of declaration again 
the hundred, on the ſtatute of 


- 


horſe, a gualified property is 


bue and cry ibid. 


- transferred to che hirer or bor- Io hundred to be named ibid, 


rower 309 
To uſe it with moderation ibid. 
The property determines, at the 

expiration of the time agreed 

for ibid. 
And the owner becomes entitled 
to the bire 
If the owner lend à horſe, and 
for want of ſafe keeping he 
die, an action lies ibid. 
So of ſheep ibid. 
If he uſes the horſe according to 
the loan, the contract bears 

him out from all accidents 310 
But if by negligence any thing 
| appens to him, he 1s liable to 

repair the owner in damages 
- ibid, 
If a man lend a horſe, and he 

dies of diſeaſe, the borrower is 
- excuſed ibid. 
' Declaration for the hire of horſes 
| 308 


bus Hue and Cry. 
Muſt foe the hundred by origi- 


ibid. 


Copy of original to be ſerved on 
the high conſtable 86 
How venire to be awarded ibid. 


Huſeand and Wife. Vide Baron 
and Feme 51. 231. 


Idiots. 
As to ſuits by and againſt idiots 49 


What an idiot is 50 
What not ibid, 
% Feofail. 
The firſt ſtatute 28 
Illegal contract. 


Money paid by one on an illegal 
contract made by tvs, cannot 
be recovered 190 

But where a broker has paid mo- 
ney, by the direction of him 
who made the illegal contract, 
it may be recovered ibid. 


Impropriator of tithes 442+ 


nal 85 
Original to be teſted forty days 
alter tbe robbery 


If ſeveral be robbed ibid. 


Indebitatus aſſumpfit. 


ibid, | Will vor lie where the debt ies due 


by ſpecialty 172 


Infaxi, 


1 


Infant. 
How to ſue 
Form of a declaration by an in- 
fant in K. B. 
The like in C. P. ibid. 
In action againſt an infant how 
to declare 82 
Jnfimul computaſſet will not lie 
againſt an infant 197 
Cannot bind for neceſſaries 219 


Nor liable to ſchoolmaſter 218 
Unleſs he put himſelf there ibid. 


Inſimul computaſſet. 


It will not lie on an account 


Rated 196 


Intereſt ibid. 
When muſt declare on the 12 
computaſſet ibid. 
If two partners account, though 
there be articles of partnerſhip, 
and a promiſe to pay the ba- 
lance, this ation lies, and not 
covenant —" _— 
The count need not ſtate how, 
and for what became in arrear, 
but generally ibid, 
It will not lie againſt an infant ib. 
Plaintiff may recover part of his 
demand ftated on this count ib. 
Plea on account ſtated, bad ibid. 
Infimul computaſſet and payment, 
amount to the general iſſue 198 
It is ſufficient ground to maintain 
infimul computaſſet, without ſpe- 
cifying the particular matters 
and cauſes in declaration 202 


Inſurance, Premiums of. 


Declaration for premiums 331 
Notes 332 
Aſſumpfit lies for 200. pro præmio, 

on a policy of inſurance, gene- 
rally ibid. 


Page 51 
81 
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intereſt. 


latereſt allowed after an account 
ſtated 

So for money lent . 

But for goods ſold, no intereſt ib. 


Jeinder in Action. 
If treſpaſs be committed by ſeve · 


ral 


2 
In ations on contract, may 2 a 


in ſame writ, different cauſes 
of action in ant, or in co- 
venant, debt, Sc. 


The true zeft, ro try whether r2v0 


counts can be joined in the 
ſame declaration 54 and 5 

Lord C. B. Gilbert's opinion ibid, 

Several treſpaſſes may be joined 

K ibid. 

Joint - tenanti. 
Of lands or goods, muſt jointly 
ſue, and be jointly ſued 52 


Judges. 
To be ſued by bill 76 


Judgment. Vide Prom. Notes 426. 


The plaintiff is to recover by the 
validity of hisown title, there- 
fore he muſt intitle himſelf to 
the action 42 

If it appears, on his own ſhe wing, 
that he has uo cauſe of action, 
he-ſhall not have judgment 43 

Although the bar, or rejoinder of 


defendant be in ſuſſicient ibid. 


Although the bar be inſufficient 
of defendant, in ſubſtance, and 
the plaintiff ſhews no matters 
explanatory, the declaration 
being good, be ſhall have judg- 
ment tor the inſufficiency of 
the bar | 44 

If 


« 


F 


If plaintiff makes title in his re- 
plication, but does not plead 
as he ought, ſpecially in point 
tof trial, the rejoinder admit- 
ing this, makes it good Page 44 
Ia action on penal ſtatutes, &c, 
the plaintiff cannot have judg- 
ment, if venue be laid in a 
wrong county 59 
Soagainſt mayors, headboroughs, 
&c. ibid. 
So alſo in local action: 8 
It will arreſt his judgment, if he 
damages given by the jury ex- 
ceed thoſe laid in the declara- 
tion, ang be remits the ſur- 
plus 60 
In aſumpfit, it is neceſſary to 
ſtate in the count, the money 
lent or laid out, at requeſt 7 
defendant, and that in conſi 
deration thereof, he undertook 
to pay, or may arreſt the fudg- 
_ 191 
No proof at a trial can make 
good a declaration which con- 
tains no ground of action 408 


Furore. 


Many cauſes tried in H. 2. by 
jurors | 20 


Juſtices itinerant. 


Of juſtices itinerant 16 
Lien. Vide Factor, 338. And 
Wharfinger 285. 


Limitation of Attions 1 50. 266. 
* 398. 
Lunatic. 


As to ' ſuits by and againſt a 
lunatic 1 50 


| 


Mal-faſance. 
What 1 Page 1 37 


Mariners, Vide Samen 263. 


Marriage, evidence of. 


In action for crim. con. and bigamy, 
actual marriage muſt be proy- 


ed 236 
In other caſes, cohabitation, 45 
putation, c. are equally ſuf- 
ficient e 
Proof of marriage, may be Either 
by a copy of the regiſter, or 
teſtimony of one preſent, ibid. 
| Not neceflary to prove marriage, 


England, ſufficient if party is of 
any religious ſect to prove mar- 
riage, according to the rites and 
ceremonies of that ſet, as 
Jews, Quakers, Fc. ibid. 
What is (o be taken from the 
regiſter book _ , ibid. 
Proof by witneſſes, who ſaw the 


cient, and the other part 

to ſhew wherein it is irregu- 

lar "a 
What is proof of an ada mar- 


| riage ibid. 


| tor crim. con. the Fleet regiſter 
as a confirmation of the teſti- 
mony of a witneſs, who was 
preſent at marriage in the 
Fleet 237 
Regiſter of May- Fair Chapel re- 
fuſed, parſon being tranſported, 
and clerk dead ibid. 
In an action for goods furniſhed 
wife, evidence of cohabitation, 
Oc. ſufficient ibid. 
Where 


according to rites of church of 


marriage, is prima facie ſuffi- 


C. J. refuſed to admit in action 


x 


r YV *' 


&.. # 2. Sn 


Where held inſufficient in crim. 
ton. Page 237 

The marriage act 238 

Two witneſſes to be preſent, be- 
ſides miniſter, and ſhall be 
entered in the regiſter, and at- 


teſted by two ibid, 
Lord M.'s opinion on the act 
ibid. 


If a man cohabits with a woman, 
allows her to aſſume his name, 
and paſſes her to the world for 
his. wife, though not married, 
yet, liable to her contract for 
neceſſaries 23 

Ne uns ue actouple in lea matri- 
monie, a bad plea in caſe, for | 
debt of wife bid. 


— 


| Mar bal, 
Form of the bill againſt the mar- 
wal 123 
Members of wen 


Ca ot be | 65 
92 0 1 a Alg [ againſt. a a membe 


77 
The i nike form of a declaration 
by original ibid. 


The like form of a bill agaiaſt a 
member in C. P. K 78 


What i 15 Pp | tal-ſeafancs | 157 


Menly bud and reetivid. Vide 
Mpft 172. 


5 Meorage. & * 8. | 

Declaration for mooring a ſhip, 
Mo plaintiff? s Chain 286 
Meese What 22388 


* 
: 


4001 
6| 


, 


Names and degrees of perſons. 

As to names of men, and: titles, 
(as dukes, &c.) how deſcribed, 
when they ſue, or be ſued 

 Page63 

Eſquires, or gentlemen, not names 
of dignity, nor need a 
witary of another . * 2 
named in writs 


N, 72 r ins 24 
Non-fudſance. 


What 
9 | Upon expre/e or implied promile 


Norman law. 


The Norman law mixed with ** 
1 Saxon 
Nadum pactum. 
What pu * 


Voluntary bonds good 162 
When notes good, as againſt 
drawer . ibid. / 
No nudum pactum as to promi 
notes againſt drawer., 5: 2 
7, | Every note carries internal evi- 
dence of a good conſideration . 


& 4 ibid. 
Ordeal. 
Trial by, when aboliſhed wy 
Original. 


As to the original in the different 

aQions Mi 

Who may be ſued by original | 
Outlawed perſons. . 3 

Why they are diſabled to ſue 46 


Oyer and Terminer. 


Does not appear when theſe com- 
_ miſſions came in uſe 17 
Parents 


— — — 
— — ————— 


C 


Parents and children, 
Parents bound to maintain child- 
ren Page 293 
But not bound, unleſs they are 
impotent and unable to work, ei- 


ther through infancy, diſeaſe, | 


or accident ibid. 
Aſump/et lies againſt the father, 
for board, &c. if he puts out 
child to nurſe 294 
So in caſe phyſic be provided, 


whilſt at nurſe ibid, 
Partners. 
Who are partners 325 


No occafion to provide againit 
ſuorvivorſnip ibid. 
The law of-partners is, that the 

fruits of each perſon's labor, 

ſhall deſcend to the * 

: ibid. 
But ſurvivor muſt bring actions 

326 
muſt 

join ibid. 
If one bring the action only, be 

may be nonſvit ibid. 
But in caſe of a fort, this is 
otherwiſe, it muſt be pleaded 
in abatement ibid, 
When may ſue one partner ibid. 
If money be owing to tb, and 
after the death of one, it rs 
paid to a third perſon, ſurviv- 
ing partner may bricg action 
in - bis own right, for money 
had and received, and not as 
ſurvivor ibid. 
One partner may maintain action 
for money had and received 
againſt the other, to the /epa- 
rate uſe of the former ibid. 
If two-attorn ics be partners, and 
one received money to be laid 
out, the Other is anſwerable, 
6 


Where partners ſue, all 


though he only gave bis ſepa- 
rate receipt Page 326 
When not ſufficient to conſtitute 
a general partnerſhip ibid. 
If parties are not partners, yet if 
one ſo repreſent himſelf, and 
get credit for goods for the 
other, both liable 327 
When à partner not ſued, is a 
competent witneſs ibid. 
A debt due to two partners, ma 
be ſet-off by ſurvivor ibid. 
Declaration for a ſurviving part- 
ner, for goods ſold, &c. 324 
The like againſt one, for work 
done 327 
An executor of a deceaſed part» 
ner and ſurvivor, cannot ſue, 
nor can they be ſued 329 
To make one a partner, there 
muſt be an agreement to 
in all riſques of profit or boſs ib. 
In contracts to make a man liable 
as partner, there muſt be ei- 
ther a contratt between him 
and the oſtenſible perſon, to 
ſhare jointly in profits and 
loſs ibid. 
To conſtitute a partnerſhip - of 
communion of profits and loſs, 
is eſſential ibid, 
The ſhares muſt be joint, though 
not neceſſary they ſhould 
equal ibid. 
Every partner muſt be made de- 
fendant ibid, 
If one be ſued, he may plead. jn 
abatement, but plaintiff Will 
not be nonſuited , ibid. 
On a joint bend, action mult be 
ageinſt both - 330 
If there be zo partners, and one 
buys goods for both, and the 
other dieth, ſurvivor may be 
charged in his own right ibid. 


Penal 


/ 


£8 N: Boe 87 38 
* Penal action. Of Pleas and pleading. 
As to theſe actions, when ſuit 9 In ancient times Page 22 to 27 | 


an Page 80 | In Ed. 24's time, pleaders were ö 
When at the ſuit of party grieved r . P « "i 


*1,, * 7 
* ibid. After H. 8. were lengthened. 28 
Form of declaration at the ſuit | pleadings to be in Engliſh ibid. 


of in former, and 4p ibid. But ftill the entries were to be 
The like at the ſuit of informer n 


. on ® 9 
only, and the king ibid. | Before ſtatute Ed. 3- the coure 


Petty- Bag. = proper declaration and 
A The eh raked ore — 
Of inſtitution of cauſes in the in 


—— 1290 French ; | 30. 
- bag- 3 | When pleadings in French were 
Of demurrers of taken away, they began to 
Form of a bill by a — _ plead as they would ſtand by, 
againſt a common perſon ibid. and the court would not judge, 
For a clerk of the petty- bag, as if 


| but on the pleadings in paper, 
_—_— the ſheriff woe 4 and copies delivered — he 


. other fide I 

By a 6clerk 2 135 | The ancient practice if 1 

By a common perſon, —_ did not effoign, he — 

N for a 6 clerk N. — and plaintiff counted ibid, 

a 60 clerk, ſor ofice-· copies. 0 r "Lan determined _ 

Ke. 348 | The entries continued in Latin 

| Pew, till Cromaueli's time ibid. 
Declaration for uſe and occupa- | At the reſtoration again in Latin f 
tion of a ſeat in a pew 311 | ka» + Ee | 


The ordinary has the diſpoſition | And till 4 Geo, 2. when ordered | 
of all pews (except thoſe claim- to be entered in Exgliþ ibid. | 
ed by preſcription) 313 Mr. Juſtice Blackfoze's opinion 

The right to fir, ariſes from pre- on this act 33 i 
ſcription, or from a faculty ib. | H. 6. to Ed. 4. declarations weil j 

An uninterrupted poſſeſſion for | ſettled me 34 | 
60 years, gives no title, if | Littleton's opinion of pleading ib 
neither a faculty, or preſcrip- 


Reports in Ed. 4. time, full of 


tion ibid. points of pleading, and every 
Pews, in nature of heir looms ib. | thing ſubſtantial in pleading / 
The evidence neceſſaty in the | was praQtiſed ibid. 
action, for the ule and accu- | When all the pleadiogs were ore 
pation of a pew ibid, tenus, if a ſlip was perceived 


If there be diſturbance in a pew, and objected to, it was ac- 
how plaintiff is to make out | knowledged, and the court 
his title ibid. | rectified ſame ibid. 
| 13 £d. 


—_ . TE. 


5. #% DY% #*"£F, 


13 Ed. 1. falſe entries made by | 


udges . Page 

o not to amend — £ 

when inrolled, and term at an 

end ibid. 
And evey lip held fatal ibid. 
Verdicts reverſed for {lips or miſ- 

pellings 37 
The ſtatutes of jeofail ibid. | 
Of pleas and pleading 39 
Taso parts of pleadings 40 
Of the declaration 41 


What it is N 42 
Why it ought to be plain and 
certain | ibid, 


The ſeveral forts of certainty re- 
quired ibid. 


The declaration not £0 contain | 
| ſcandal, &c. ibid. 
Where plaintiff may compriſe 

both his cauſes of action in one 

declaration, it is oppreflive to 

-make two ſuits ibid, 
The declaration, the foundation 

of the ſuir | 
Of perſons who cannot maintain 

a declaration ibid. 
Declaration muſt ſhew a title in 

plaintiff 55 
In afumpfit, muſt ſhew defendant 

andebted, and for what 56 
No greater certainty is required 

in a declaration, than the na- 

ture of the thing is capable of 
As to the day in the declaration ib. 
Venue 5 ibid. 
la actions on the caſe, &c. decla- 
ration not to repeat the original 
writ | 62 
The declaration by bill, is a mere | 
copy of it, and ſhould correſ- 
pond with the proceſs, names, 
&c. - - tbid. 


Where proceſs is iſſued in 1 


wrong name, and deſendant 
appears by his right name, 
how to declare | 4 0 62 


On general proceſi, plaintiff may 
declare gui tam ibid. 
But this rule will not hold 2 con+ 


verſo Ling ., ibid, 
Declaration in both courts alike. 
in /ubftance, but not in form 63 
In K. B. muſt declare in the 
cuſtody of the marſhal ibid, 
If in debt, and the declaration 
ſtates, attached inſtead of /am- 
moned, it will be good ibid. 
As to names of men and titles 
| | ibid. 
Forms of declarations 67 


Pledges. 
Pledges formerly were real, but 
now fiftitious perſons 67 
* | | 1 a 
Pepiſb recuſanq. 
Popiſh recuſancy convict, the 
plaintiff is diſabled to ſue, ex- 


cept where he ſues for lands, 
&c. which are not ſeized into 


the king's hands 47 © 
Prafiifers. 
The different orders of 26 
Precipes for originals, | 
In covenant, debt, account 1306 
Amnuity 3 
In caſe, ſpecial bid. 
Fines thereon 132 
Præmunire. 8 
If judgment be given againſt one 


upon a premunire facias, can- 
not ſue 


Premium 


5 


- 


1 * 


F Dd #* © 


Prepinms of inſurance. 
Declaration for premiums of i in- 
ſ\arance Page 331 
Nesse 332 
Nun 


How to declare 
bill or —_— 


Privilege. wa. 
The privilege of peers and others 


agaioſt them by 
9 69 


75 

ö Noprivilegs, againſt privilege 77 

If both be attornies of one _— 
I 

When may ſue by attachment ib. 


Probate. Vide Adminiſtrator 95. 


- 1 


Proſert in curia. 


All declarations on bonds and 
deeds, profert neceſſary to ho 
to the court _ 

Souf wills, and adminiſtration; 5 


Proſaſſd in religion. 
Perſons profeſſed in religion may 
now ſue 48 


Promiſe, werbal. 


What ought to reſt upon verbal 
promi 163 


Promiſe, expreſs. ' © 
Expreſs contraft, takes away the 


contract implied 160 


Promiſe, implied, 161. 
What ante to 2 promiſe im 
Piet. 160 


Promiſſory Notes. 
What promiflory notes are 399 


| At common law no aRion could 


be "maintained on notes of 
hand Page 389 
Nor were they aſſignable ibid. 
To encourage trade, 3 & 4 Am. 
enacte, that all notes in writing 
ſhall be good, and ſuch notes 
indorſeable idid. 


And the perſon to whom 0 


able, may maintain an a 
thereon 


As may likewiſe the — 


A 


may recover dam and 
coſts _ ibid. 


And how made payable ibid. 
The payee has property in the 

note, and may indorſe it ibid. 
As to the indorſement ibid. 
It need not now ſtate for value re- 

ceived ibid. 
The remedy againſt all parties 


| The drawer is liable to pay all 
coſts before he can ſettle the 
action | ibid. 

Bat indorſees their own ibid. 

A note is evidence of a confider- 
ation, but not concluſive, there · 
fore defendant drawer may 
ſhew ic ibid. 

What notes are not good 

What are good — 

A note in its original ſhape bears 


- | no refemblance to a ill, but 


when indorſed, it is otherwiſe 
Notes and bills for leſs than 4 þ / 
how to be made and indorſed ib. 
Between 207, and 5/., or for 205. 
or leſs than 81. 395 
Notes on bills won by gaming ib. 
There are three days of grace;"on 


miſſory notes 390 
* Ii The 


ainſt the indorſer 390 


What is required by the note ib. 


, ibid. 


s.  F. . 2 K. 


The. ſeveral duties impoſed on 
. 5 
aan: vs; 2 02 ? 
To be y the drawers 7 
orb drawn er 
2 miles © Hen no =; 
u öl ibid. 
No bill or hand: to be-read i in 
court, cot bent famp idid. 
Regulations reſpecting notes, &c. 
reiſſuable only at 'the place 
+ where firſt iſſued -/ ibid. 
Notes reiſſued payable to the 
bolders, may maintain actions 


Penalty fgning unſtawpt vi 


No perſon to * any bin. — 
b might have lawfully done 
-Abefoes-; 5) 16 + ibid. 
Tue limitation of the action ibid. 
— promiſe will be ſafficient to 
"I it out of the ſlatate ibid. 
+1 +» Declarations on Noter, © 
Fares ei drawer, on note 
ayable to order 399 
Ins an n aſſt pſit for money lent, the 
- plaintiff may give in evidence 
A a note of hand of defendent 


Wha the above declaration — 
© Nate againſt drawer, ats. payee 


401. 
Pier on the trial ibid. 
The like on an inquiry ibid. 
The name of payee indorſed on 
back of note, when produced, 
may be Rruck-throogh at r 
übid 
8 per quam promiſit 
olvere import. fignin 
The drawer 1s liable nf the fn- 
doxſer, althoogh the note was 


once paid by « & payee to * 


| If indorſement oy HOI 


he poyee is fl is firſt tadorſer over, 
way: 60 indorſe 
— before — 403 
On ſuch an — the words 
or order not neceſlary © 404 
The indorſewent follows the 
nature of the 5 oy 
[14-41 53S | 11; I 


| $| What = e ve lee . this 


declaration did. 


be ſtated 
Proof required of this declaration 
n {49 #1590 1 
Indorſte : againt' drawer, the 
I e hand muſt be 


Bur — ave his a4 Von 
for part, if acknowledge ſatiſ- 
faction for the reſt 405 
And where drawer has puid part, 
ir may wh indorſed _ the re- 
ſid uu ibid. 
Declatationbytheindorſeonpulnſ 
Payee, the drawer refufing > pay 
ment {20 
The innocent a a gam- 
ing note, cannot maintain an 
aGlion againſt the drawer” 406 
Three days grace allowed"? ($07 
Note or bill given-on''wſporions 


conſideration void in thè Hands 
of an innocent indorſee- ibid. 
A note indorſed, reſemblev;s'bill 
of enchange bid, 


Indorſee of a note, muſt ea vn 
drawer 


Le Bb... AE . ·˙r' _ =... 4. _ 


1 N- 


ovſee liable . - Page 407 
Wat declaration by indorſee v. 
inder ſer ought to ſtate 408 
Verdict will not cure, where giſt 
of the caſe is not laid, thoogh |. 
it will eure ambiguity. ibid. 
No proof at tial can make good 
_ declaration, hich contains 
no ground of adtion on the 
face of it i did. 
Ae, verdict, nothing is to be 
reſumed but what is expreſsly 
Wy — and is neceſſarily im- 


plied from thoſe fats which | 


2 N ibid. 
An U 
demand is — the 


drawer o 2s ibid. 
detween the drawer and 
aer .contderation for. the 
vote may be gone into ibid. 
Bat by — indorſes v. indorſer can - 


409 
— gives a note 0 4 
Another in fraud, ſuch note 


Mall be abſolute. agaiaft him 


An indorſee may have 2 
for £ 
— 
If indorſee receives part of the 

drawer, the indorſer is diſ- 


ibid. | 


The indorſer of a note, warranter 
that the drawer will pay. ty 
ibi 
If the dranvr's bail pay, indorſer 
diſcharged of the note ibid. 
As, to demand on the I" 
what is good 410 
Leners 04 ain laden 4 . to 


1 indorſee's title ibid. 
Pron re uired on he laſt de- 
Ic an n s 10 ade | 


1295 s 
; 1 410 


; 


| 2 M . 
N rer 


If a creditor ſor a bill atcept a 


bill or note for his debt, he 


cannot commence an action 


till due, unleſs, &. Pago 410 
If the holder give time to the 
drawer, after it has been diſ- 
honored, the indorſer is diſ- 


** bein * 
muſt | come from e holder ib. 


What i is reaſonable notice to in- 
dorſer is a queſtion of law 
An indorſement on a black note 
binds the indorſer for any ſum 
11 
no | And the holder may ks. 
againſt indorſer, as indorſee of 
a bill or note of drawer; ibid. 
Declaration by the 3d indotſee 
v. drawer. | - ©; | bid, 
The 3d indorſes. opt vote from 
1 New. to 7 Jax. without re- 
ceiving it of maker, in an 
action againſt firſt indorſee, he 
was nonſuited, 416 
Every indor/ement \ is the ſame as 
making 8 env nore, and ed 
cannot. ealarge the bid oY a. 


againſt drawer t 

N . n * 
0 e ACUON 

If Tone of a note * the 
amount of it to an indorſee, 
and the drawer has 


| . bankrupt, yet be ſhall recoyer 


as againſt Him, for a zew cauſe 
5. a4ion ariſes to him after. the 
okt wh by the pm ib. 


Declarati n payer, v. drawer's, 


| e note Payable 


The — 9 "that ae * 
5 1 5 the lie 


| 


fy: | hang „ i. 155 


I 
promiſe to pay /or himſelf and 
"partner to pay, good Page 416 


Where the note is ſubſcribed by 
one partner only, it will be 


neceſſary to prove defendant's | } 


"partners, 'as well as the hand 
of the partner, who ſigned it 


| 17 
Where one ſigns for himſelf 34 
"Partner, it binds both ibid, 
If any of the partners be declared 

againſt in the awrozg name, the 
right name may be given in 
evidence, to ſhew that the 
perſon declared againſt, was 


not a partner a ibid. 
Declaration by partners payees 
| . the drawer 41 

een a. 


By a ſurviving partner indorſee, 
againſt drawer 419 
Notes as to ſurviving partner 420 
Evidence to ſupport action ibid. 
By a huſband and wife, on a note 
made payable to the wife whilſt 
N Koro | the drawer L 
n ayable to a ole, of 
oy rg andi Fe wg it be- 


comes her huſband's property, 
and ſhe cannot indorſe it over, 
while covert  thid. 


A promiſſory note, payable to 
indorſed | 


A. B. or order, ma 
and aſſigned over by his admi- 
niſtrator, and the indorſee be- 
ing plaintiff, need not make a 
profert in curia of the letters 
of adminiſtration 422 
By the indorſee againſt the payee, 
or the firſt 7ndorſer, on note 
drawn by be perſons, whoſe 


421 


XN ÞD© 8 £3 


by him indorſed to B., and by 
him again indoffed to ., und 
having obtäned a vefdict, the 
judgment was arreſted Page 42 
udges bound to look at the 25 
which plaintiff makes, beyond 
which, no preſumption can be 
admitted. If defe&ive on the 
face of it, the court tannot 
ſuſtain the jadgment 426 
By the payee — drawer, on 
a note payable by inſtalments, 
for the firſt inftalment ibid. 
This action can be ſuſtained for 
every defauls 427 
Bat debt will not lie, until he 
days be paſt did. 
But debe will lie, on a bond for 
each inſtalment 428 
Declaration by the payee again 
the drawry for the whole ſum, 


— 


on note by inflalments, and if 
one be nt 540 note to be in 


full force for the whole bj 
\ Sach"a note ovght'to be ſet hu 
ay it really 1ꝛ * 
go on à tyre on cod tingeney . 
Declaration by payer againft one 
of the Herr, payable jolntly 
or ſeverally  * ibid. 
Pormerly ſuch a declaration could 
not have been maintained, but 
now it is othèrwiſe 430 
If note had been aint only, Aud it 
had been ſtated as f "ſeveral 
one, n ndviutäge cbuld Rave 
been taken, but by plea in 
eee gz 
If note be given in raf num- 
ber, and ſigned by oe only, 
it will be good, and may de- 


—— 


* chriſtian names are not celare is the ſingular number ib. 
known 4423 Declaration by the adminifirater 
A. having declared on a note | .. of tie payee, agdinit the drarv- 
againſt 8B. made by C. to Ac, | Lr 51010116 911 Mm _ 

. . F'3l The 


3 
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ſt 
1 — the þ 2 


and his ezecutor indorſed it 
1185 tp plaintiff Page 432 
it paje of note or bill dies, it 
my to his perſonal repre- 

- ſentative_ _,,, 433 

Becken by.the aſſignee: of a 

bankrupt, . payee, v. drawer, 
on note payable to order ibid. 
The property of a bankrupt in 
bills or notes, m—_— he 1s the 

. payee, veſts in the aigner 434 
. 2 indor ſe — after 
the b ED and that. be 
diſcovered 1 paid, the aſ- 
nees may have trover ibid. 

e payee pay the amount, of 

. the note to an indorſee, after 
bankruptcy of drawer, he may 
Mill recover againſt the maker 


DIR” by the . 3d 10 
againſt indorſer's partners ib. 
Where a, bill or note is drawn in 
favor of hu or more, in part- 
nerſhip with another, and there 

is an indorſement by one, on 

, their partnerſhip name, it wi 
er ff 437 
But where a Bill was drawn, and 
figned by 720, partners, the 
indorſement by ene only in bis 
name is not good, and held /o 
| by, merchants, though the court 
1855 that by their making the 
ill -payable to our order, had 
themſelves partners as 


ibid. 


mad 
to this tranſaction 
* . Prothonetaries. 
When ſerjeant counted ore reuus, 
it was minuted down by pro- 
thonotaries, and copies made by 


them for the attornies, of the 
declaration 


They were ſeri ho took the 
acts of AFG 4 * Page 30 


They are ſyable by bill only 76 


Quantum meruit. 


As to aſſumpſit on the quantum 
meruit _ 199 

If no notice of the value de- 
manded, yet good, ſor defend- 
ant muſt —— the value, and 
may tender 201 


Quantum valebat. 


As to aſſumpſit on quantum va- 
lebat 199 


Quare impedit. * 


Eorm of declaration 129 
Uſeful notes on the proceſs ibid. 
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